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THE 



EMPLOYERS' LIABILITY ACT, 1880. 



Amendment of the Law — General Object of the Act — 

Secondary Responsibility. 

THE general object of the Employers' Liability Act, 1880, 
may be stated to be to extend, in the interests of 
workmen, what has been compendiously described by Lord 
President Inglis in a recent decision {Woodhead v. Oartnesa 
Coal Co., 10th February, 1877, 4 E. 469) as the " secondary 
responsibility " of employers of labour. Every man is civilly 
responsible in law for the consequences of his own personal 
negligence or fault. By the expression " secondary responsi- 
bility " the Lord President intended to describe that further 
responsibility which the law has always attached to an em- 
ployer, through the fault of whose servant, when engaged in the 
discharge of his ordinary duty, a person, himself unconnected 
with the operations in progress, has suflfered injury. It may be 
broadly stated that, for a number of years prior to the passing 
of the Employers' Liability Act, this secondary responsibility of 
employers existed only in questions with strangers, and to no 
practical eflfect in questions with their own workmen. The 
liability of which we speak forms an exception to the maxim 
of law, that a man is only responsible for his own fault — 
Culpa tenet suos auctorea tantum. It is an illustration of 
the other maxim, that, for the fault of one person in doing a 
work, the person who employed him to do it ought to be 
answerable — respondeat superior. But from the circum- 
stance that the secondary responsibility of employers to 
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dtrangorii hm long been settled, while the law as to their 
non-roffponsibility to a fellow-servant of the servant in flEialt 
has boon only in late years elucidated — some have said 
manufactured — by judges, the exemption in the latter case 
has usually presuntcd itself in the light of an exception to 
the ordinary rule of law, rather than as an application of 
an ordinary rule which is subject to wide exceptiona In a 
railway acuidont which occurred from the fault of a signal- 
man, before the passing of the Act, a railway guard and a 
pasRongor might both bo injured. The passenger was entitled 
to damages from the railway company because, he being a 
pasRungor, a duty was cast upon the company to carry him 
with duo and roosonablo care. It was impossible to read into 
his contract with the company any undertaking that he was 
aoutnut to tako tho risk of their servants' negligence in the 
porformanoo of their duty. But tho guard of the train was 
not entitled to damages. Tho reason for that was generally 
oxproHsod as being that he was a fellow-servant of the signal- 
man who caused tho accident ; but that was clearly not a 
statomont of any legal principle. The true principle was that 
ho had ontoiH)d into a contract relation with his employers, 
whoroby ho bootuno, with knowledge of the risks thereto 
boloi\giug, a member of tho organisation which con- 
d\iottHl thoir business; that it was not matter of 
Agroomout in t)\at contract that his employers should be 
answorablo to him for ii\]uric8 caused to him by the fsiult 
of tho members of tho organisation; but that, on the con- 
tnury, thoro was in that contract an implied term that he 
•houKi boar that risk himself. It is now established that 
U\is dootriuo of tho non-rosponsibility (beyond his own 
po^Mvual fWult) of a person by whom a business is carried 
\MI« t\> {Kxrsima whoso safbty ho is not under contract or 
implioil obligation to guarantee, extends not only to the 
v>a;M of his sorvauts but also to all who voluntarily 
join iu tho carrying on of tho bumess^ and so expose 
thM\vjt^v\>s to it^ ri^s» whothor they bo servants^ per- 
sons x\4\mto<>dii\$t to act as sudi^ guests^ or tho like. 
This doctrine which was established iu tho case of Wood^ 
A^nl ah^My tdluiW t<K wh«i>d it was a{^^ed to defeat 
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the claim of a miner who was in the employment of an 
independent contractor in a mine and who had been injured 
by the fault of the mine-owners' fireman, recently received 
striking exemplification in the case of Wirigate v. Monklavd 
Iron Co., 8th Nov. 1884, 12 R 91. A mining engineer, 
whose duty it was to make a periodical survey of a mine 
for the purposes of both the owner and the lessees of the 
mine, had been injured while making one of his surveys, by 
the fault of a fireman in the employment of the lessees. It 
was held that the mining engineer had no claim against the 
lessees of the pit, the employers of the person in fault. The 
ground of judgment was that he had, by undertaking the 
duty of going down the mine, undertaken to run the risk of 
doing so. He was not a stranger to the organisation^ 
and, therefore, the risk lay with him. 

But while the fact of being a fellow-servant of the wrong- 
doer was not the very ground on which damages could not 
be recovered by a workman, but only, as we have just seen, an 
illustration of wider rule having an intelligible principle 
on which to rest, the caae of a fellow-servant formed so very 
frequent an illustration of the principle, that it inevitably 
came to be regarded as a stem anomalous rule of law> 
that a servant had no remedy against his master — 
who was not personally in fault — for his fellow-servant's 
negligence, whereas a stranger had a remedy. If the fault 
was imputable in the one case, it was thought hard that it 
should not be so in the other. This view, that the " law of 
collaborateur " was a stem and exceptional rule, was not only 
the chief argument advanced for the change in the law 
which this Act has made ; it coloured the language, if it did 
not confuse the reasoning, of numerous decisions. Nor is 
this matter for wonder, when the circumstances in which 
the question of liability inevitably arose are considered It 
was- practically impossible not to regard the case of the 
servant as exceptional, when the case of the larger class — 
that of strangers — ^was regarded as normal. When the latter 
might impute to the master his servant's negligence, it could 
not but seem hard that the former might not do so also. 
But on what ground T^as it imputed at all ? Why was the 



8 THE EMPLOYERS* LIABILITY ACT, 1880. 

exception made at all to the rule that a man should answer 
in civil as in criminal law for his own fault alone? The 
answer to ^'this question is furnished by Lord Justice 
Bramwell in his opinion in the leading case of Degg v. 
Midland Railway Co,, 21st Feb. 1857, 1 Hurlstone and 
Norman, 773. His Lordship there explains that the law, 
^* for reasons of supposed convenience rather than on principle," 
raises up against a master liability to a stranger for the acts 
of his servant in doing the work. So also Lord Cranworth 
in deciding Beid v. BartonshUl Coal Co., 1858, 20 D., 
H.L. 13, says: — "The master is considered as bound to 
guarantee third parties against all hurt arising from the 
carelessness of himself or those acting under his orders in 
the course of his business." The master's liability for his 
servant's fault to anybody whomsoever, therefore, is not pre- 
tended to be rested on principle, but is an exceptional burden 
founded on public policy and convenience so obvious and 
imperative as to justify deviation from ordinary principle. 

The Epaployers' Liability Act, 1880, was passed to extend in 
favour of workmen what has been shown, it is hoped, in the 
foregoing remarks to be truly an exception to the rule that 
fault ought to impose liability only on the man who is him- 
self guilty of it. Or if we make our starting-point that legal 
exception, and treat it — as, for practical purposes, may be 
done — as the rule, it may be said that the Act was passed to 
destroy to some extent for all workmen, and to a greater 
extent, for one class of workmen — ^railway servants — ^the 
exception which had previously barred their claim for injury 
arising from the fault of a fellow-workman. In a word, 
cvlpa tenet suos auctorea tantum has yielded another step to 
respondeat superior. The Act is truly a compromise 
between conflicting views of legal policy. On the one hand 
were the views of those who thought the law ought to be as 
it was decided to be in England by a train of decisions of 
which Priestly v. Fowler, 1837, 3 M. & W. 1 ; Hutchinson 
V. York, Newcastle, and Berwick Railway Co., 22nd May, 
1850, 19 L.J. Ex. 297 ; and Wigmore v. Jay, 22nd May, 
1850, 19 L.J. Ex. 300, are typical examples. These cases 
settled that a master was not answerable to his servant for 
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injuries sustained by him through the fault of a fellow-servant 
acting in the service, the master not being personally in 
fault and having provided competent fellow-servants with 
whom the injured person was to associate. In Scotland, by 
a similar course of decisions, of which WUaon v. Merry & 
CunniTigham, 29th May, 1868, 8 Macph. H.L. 84, deciding 
that where the master had provided good materials and 
competent fellow-servants, he had done all he contracted to 
do, is the best example, the law had been adjudged to be 
exactly the same. On the other hand, there were the views 
of those who could see no justice in the diflference which the 
existing law made between the case of the servant and 
that of the stranger. The hardest cases against the servant 
having been those in which the servant who had been injured 
was injured through the fault of one whom the master had 
set over him, and to whom the master had delegated his 
powers of superintendence, the compromise took the form of 
an enactment proceeding on the principle that in cases where 
the wrongdoer had been set in authority by the master, the 
master should be responsible for the negligent use of that 
authority. 

As will be seen hereafter, it was thought expedient, in 
giving the servant in such cases a like remedy to that already 
enjoyed by the stranger, to limit the amount of compensation 
which he may recover in cases for which the Act provides. 
The Act is an act to " extend," and also to " regulate " the 
liability of employers to make compensation for personal 
injuries suflfered by workmen in their service. 

The foregoing general observations form, it is thought, 
sufficient commentary on the expressions "extend" and 
" regulate." The only other expressions in the title of the Act 
which require notice are the words " employer " and " work- 
man." The former means that person or body of persons, 
corporate or incorporate, whom a " workman " has contracted 
to serve. It is only defined by reference to its correlative, 
" workman." Our first inquiry must therefore be, Who is a 
workman in the sense of the Act ? 
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''Workmen" in the Sense of the Employers' 

Liability Act. 

Section 8 of the Act provides that " workman " means " a 
railway servant, and any person to whom the Employers and 
Workmen Act, 1875, applies." That Act, § 10, thus defines 
a " workman " : — " The expression workman does not include 
a domestic or menial servant, but, save as aforesaid, means any 
person who, being a labourer, servant in husbandry, journey- 
man, artificer, handicraftsman, miner, or otherwise engaged 
in manual labour, whether under the age of twenty-one 
years or above that age, has entered into or works under a 
contract with an employer, whether the contract be made 
before or after the passing of this Act, be express or implied, 
oral or in writing, and be a contract of service or a contract 
personally to execute any work or labour." 

The contract must be lawful and valid. Thus, although 
the contract may be " express or implied, oral or in writing," 
a person who had entered into a verbal contract to serve for 
more than one year would not, unless rei i/nterventu8 had 
followed, be within this definition ; for the words quoted are 
explanatory only, and do not change the law, which requires 
such a contract to be written. The leading idea of the 
definition is that of " manual labour " as distinguished from 
the service of those whose duties of service do not come 
within the scope of that idea. Then a clerk does not come 
within the definition of the term workman in the Employers 
and Workmen Act, 1875, and hence he is also outside the 
Employers' Liability Act, unless, indeed, he be a railway clerk, 
in which case, as he is a " railway servant," he comes under 
the definition of "workman," furnished by § 8 of that Act. 
A designer who contracted to serve a calico printer for a 
specified period, and whose duty it waa to draw and design 
patterns to be used in the works, has been held to be within 
a similar definition in a prior Act as an "artificer" (Ormrod, 
1 D. & L. 825), but a "practical working mechanic," engaged 
to "develop" the employer's ideas and himself "originate 
and carry out idea3 L inventions," is not a "worl^an" 
{Jackaoii v. HUly 23rd June, 1884, L.E. 13 Q.B.D. 618). 

The Employers and Workmen Act, 1875, does not apply to 
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seamen, § 13 providing that that Act shall not apply to 
seamen, or apprentices to the sea service.* Seamen are 
therefore excluded from the benefit of the Employers' 
Liability Act. The meaning of the term "seaman" came 
into controversy in the case of Oahes v. MovMand Iron Co,, 
21st Feb. 1884, 11 R 579. The question was whether 
a person who had been employed on a steam barge plying 
on a canal was a " seaman " or a " workman." If the latter, 
he was within the Act, otherwise not It was admitted that the 
vessel on which he worked was never taken to sea but always 
plied on the Forth and Clyde canal. The Court held that he 
was a workman and not a seaman, defining the latter term to 
mean " what the name imports — one whose ordinary employ- 
ment is on the sea." It was observed that the principle 
would be the same if the case had regarded a man employed 
on an inland lake, such as Loch Lomond, instead of an 
artificial waterway. It has been held on the construction of 
a Stamp Act that certain persons who were engaged to pro- 
ceed to sea with a sea-going steamer as firemen, under 
the orders of the engineer, were not "mariners" but 
"labourers" {Wilson v. Zidueta, 1849, 19 L.J., Q.B. 49). 
It seems, however, that such firemen would be held to be 
"seamen" in the sense of the Employers' Liability Act. 
They go to sea as employes in a "ship" as "ship" is 
defined under the Merchant Shipping Acts, and thus answer 
the test of " seamen," as the word was defined in the case 
of Oakes, This has been decided in England in the case 
of Orace v. Cawthome, 25th April, 1883 Q.B.D. (imreported, 
but referred to in 28 Journal of Jurisprudence p. 110). 

In the case of WilaonY, Glasgow Tramways Company, 22nd 
June, 1878, 5 E. 981, decided before the passing of the Em- 
ployers' Liability Act, the question whether the conductor of an 
omnibus or tramway car is within the definition of "workman " 

* By the Merchant Seamen's (Payment of Wages and Rating) Act, 1880 
this exclusion of seamen and apprentices to the sea service from the Act of 
1875 is repealed, but it is provided that the repeal shall not, in the absence 
of any enactment to the contrary, " extend to or affect any provision contained 
in any other Act of Parliament passed, or to be passed, whereby ' workman ' is 
defined by reference to the persons to whom the Employers and Workmen Act, 
1875, appUea." 
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given by the Employers and Workmen Act, 1875, was dis- 
cussed. The Lord Justice-Clerk expressed the view that the 
term "labourer" in the definition applied to him. Since 
that case, however, was decided, an omnibus conductor, 
at daily wages sued his employers under the Employers' 
Liability Act, on the footing that he was within the 
definition and the Court of Queen's Bench held that 
he was not The case of Wilson v. Glasgow Tram- 
ways Compa/ny was quoted to the Court, but dissented 
firom. (Morgan v. London General Omnibus Com- 
pam,y, 18th December, 1883, L.R 12 Q.B.D. 201.) This 
decision was affirmed on appeal, 16th May, 1884, L.B. 
13 Q.B.D. 832, and the dicta in Wilson v. Glasgow 
Tramways Company, were expressly dissented from. The 
learned judges thought the sort of labour which qualified 
a man to come within the definition was something entirely 
different from the duty of inviting people to enter a public 
conveyance and collecting the fares, "A labourer is one who 
digs or does something of that sort." A "journeyman " the 
plaintiff was, no doubt, from an etymological point of view, 
because he was paid by the day, but in the ordinary meaning 
of that word he was not a journeyman. An " artificer " was 
a skilled workman (see Ormrod and Jackson, ante p. 10, and 
Whitely v. Armitage, 1864, 13 W.B. 144, ex parte Taylor, 
23 J.P. 308), and a " handicraftsman " (see Walls v. Scott, 25 
J.P. 215), was the same; a miner was a labourer of a particular 
kind. The plaintiff was none of these, nor was his work 
ejusdem generis with theirs, and he was thus outside the Act. 
The question put to the Court in such cases is whether the 
sort of work the pursuer does is, according to the ordinary 
use of language, of the kind which any of the various classes 
of persons mentioned in the definition is employed in. 

It is clear on the same reasoning, that the driver of an 
omnibus or tram-car is, like the conductor, outside the Act. 
So also would be a cabman, or the purser of a steamer on an 
inland sheet of water, such as the Caledonian Canal, though, 
as we have seen, such employment would not make the 
latter a " seaman." 

The words " or otherwise engaged in manual labour" are, 
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according to a well-known rule of construction, to be con- 
strued as referring to persons whose employment is ejusdem 
generis with that of the labourer, servant in husbandry, &c., 
for whom the Act provides. The case of Morgan, just 
referred to, may be regarded as an instance in point of this 
construction. The employment of a guard on a public con- 
veyance is not ejusdem generis with those enumerated in the 
definition, and a railway guard would not any more than a 
tramway guard have been within the Act, if the class of rail- 
way servants had not been expressly put within the definition. 

If a person come within the definition by reason of doing 
work of the nature referred to in it, he will not be taken out 
of it by reason of his having also a certain ancillary duty of 
another kind — e.g,, of superintending workmen {Whitely 
V. Armitage, 1864, 13 W.R. 144). The point is also illustrated 
by Shaffers v. General Steam Navigation Co., 14th Feb. 
1883, L.R 10 Q.B.D. 356.* 

The Employers and Workmen Act, 1875, applies to women, 
and they are therefore included in the remedy of the 
Employers' Liability Act. 

In Grainger v. Aynesley, 29th Nov. 1880, L.E. 6 Q.B.D. 
182, a potter's printer under a contract to do certain work in 
which he was assisted by persons whom he himself engaged 
and paid, was held to be a " workman " in the sense of the 
Employers and Workmen Act, 1875 ; and in Stuart v. Evans, 
23rd May, 1883, 49 L.T. Rep. 138, a slater who was engaged 
to slate houses, providing his own tools but not scaffolding 
or slates, and was paid by the piece, was held to be a 
workman within the same definition, and therefore within 
the Employers' Liability Act. 

The Act has, on the ground that it is a remedial statute, 
and to be liberally construed, been held to give a remedy to 
a person between whom and the employer who was sued there 
could hardly be said to be the direct relation of employer 
and employed. It is a well-known practice in the business 
of mining, that the mine-owner contracts with certain 
miners to drive levels, or excavate coal at a certain rate, or 

* See also Leech y. Gartside de Co,, infra, p. 101. 
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the Uke, these miners employing and paying their own 
subordinates. These subordinate workmen have been held 
to have a title to sue the mine-owner under the Act. The 
Act by its title aflfects to deal with the liability of employers 
for injuries suflfered by "workmen in their service," and 
throughout its clauses it speaks of " the employer " in a way 
which leaves no room for doubt that a contract by the 
servant immediately connecting him with « the employer " 
whom he sues is its primary meaning, and the words of the 
definition in the Act of 1875 seem not less clearly to 
imply such an immediate relation between the persons 
there referred to. This argument was, however, rejected by 
the Court in the case of Morrison v. Baird & Go,, 2 Dec, 
1882, 10 R 271 . There the pursuer averred that her deceased 
husband was engaged under one M'Intyre, who was himself 
at work in the mine under an arrangement to excavate the 
working face of the defenders' limestone pit at a certain rate 
per ton ; that his (her husband's) duty was to draw in trucks 
to the pit-shaft the limestone M'Intyre excavated; that 
when he was acting under M'Intyre's directions in this way 
he received injuries of which he died. It was not disputed 
that M'Intyre paid him his wages, but the pursuer alleged 
that the defenders retained a general control of every one 
in the mine. The defenders submitted that the action could 
not be maintained, because the pursuer's own averments did 
not import any contract of service between the deceased and 
the defenders. The Court, however, held that the Statute, 
being intended to remedy the rule of the common law, as 
settled in Woodhead's case (4 R 469), must be liberally 
construed to meet the evil to be remedied; that the pursuer, 
since her husband was one of the common organisation of the 
mine, had no remedy at common law, and that the Act was 
intended to meet such a case. Her averment that her 
husband, though engaged and paid by M'Intyre, was under 
the control of the defenders, M'Intyre's employers, and liable to 
be dismissed by them, entitled her to an issue on the footing 
that her husband was a " workman " in the defenders' service. 
It does not follow, however, that where the workman is in 
the service of a proper sub-contractor the mine-owner is liable 
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for injury to him, caused by the fault of another workman 
employed in the pit. In Robertson V. BuaaeU, 6 Feb. 1885, 
22 S.L.R. 404, the facts proved were that the workman in 
respect of whose death the action was brought was employed 
and paid by a person who had made a written contract with 
the muie-owner to sink a shaft in the pit. The workman was 
in no relation to the mine-owner, whose only concern with the 
work consisted in sending his servants to see that the contract 
was properly carried out, and that gas was not allowed to 
accumulate in the new shaft. The injury was caused by 
the fault of the contractor, in failing in what he had under- 
taken by the contract to do. It was held that there was no 
relation between the workman and the mine-owner through 
which the latter could be sued under the Act, and that 
the contractor was the proper person to be sued. It will be 
observed that had the accident occurred through the fault, 
not of the contractor, but of the mine-owner's fireman in the 
course of his duty of providing against gas, the mine-owner 
would not have been liable under the common law as settled 
in Woodhead's case, nor yet under the Act, because there was 
no relation of service, express or implied, between him and 
the workman. 

Two English County Court cases may be referred to on 
this point. The first of these, M'Ovnn v. PUling & Co,y 
which was decided in the Salford County Court on 12th 
Dea 1881, is reported in the Law Times under date 31st 
Dec. 1881, vol. 72, p. 156. The defendants were con- 
tractors, carrying out large works on behalf of the Corporation 
of Salford. The plaintiff was a labourer at the works. He 
was engaged by a person named Egan, who had superin- 
tendence over him, and whom he alleged to be the defendants' 
servant, and while obeying Egan's orders he fell to the ground, 
owing to a defect in the scaffolding, and was hurt. The 
defence was that Egan was a sub-contractor, and that the 
plaintiff was his servant, and he the plaintiff's " employer " in 
the sense of the Act, and therefore that the defendants were 
not liable. It was proved that Egan was quite without 
funds, having recently left the workhouse, that there was no 
written sub-contract, that the sub-contract alleged was 
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large and important, and that Egan had no plant whatever 
but that it all belonged to the defendanta The County Court 
Judge gave judgment for the defendants, holding it proved 
that there was a sub-contract, and that the defendants were 
not ''employers " of the plaintiff in the sense of the Statute. 
It is thought that the decision is exceedingly doubtful^ 

The other case (Harrison v, Dawson, 21st October, 1882, 
73 L.T. 400) was decided in the County Court of Southwark. 
The plaintiff was a lighterman employed by the defendant 
to take his (defendant's) barge into a dock, and unload it 
He was to get £2, 5s. for the work and to be at liberty either 
to do the whole of it himself (as, in point of feet, he did) or 
to employ and pay others to assist him. The injury was caused 
by the defective state of the barge. The County Court Judge 
held that the plaintiff was not a ** workman " but a contractor, 
and therefore not within the remedy of the Act. It is thought 
that this was just piece-work, and that the decision was wrong. 
(Stuart V. Evans, and Chrainger v. AynesUy, supra, p. 13). 



Alteration of the Law effected by the Act, 

Sections 1 & 2. 

Proceeding now to consider the provisions of the Act in 
detail, we find the leading sections of the Statute, containing 
the enumeration of the grounds of compensation included 
under the Act, and the qualifications under which liability is 
by them imposed upon the employer, to be the first and 
second. It will be seen, in considering them, that certain 
of the grounds of liability specified in them are not new, but 
were already within the scope of the common law. The care- 
ful enumeration of both old and new groimds of liability 
seems to raise the inference that the draftsman of the Act 
had in view the formation of a code which was to supersede 
the common law of reparation, as between the master and 
servant, in regard to all matters with which it deals. If this 
be so, the idea is not consistently maintained throughout the 
Statute, and this is not, as will be shown on a later page, the 
interpretation which the Act has received. 

i 
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The first section contains the enumeration of the statutory 
grounds of liability, divided into four subsections, the first of 
which, though, as will be seen, not different from the others in 
principle, deals directly with defects in things, as distinguished 
firom the others, which deal with the acts or omissions of persons. 
It provides that where, after the commencement of the Act 
(1st January, 1881), " personal injury is caused to a workman 
by reason of any defect in the condition of the ways, works, 
tnachinery, or plant connected with or used in the business 
of the employer, the workman, or in case the injury result 
in death, the legal personal representatives of the workman, 
and any persons entitled in case of death, shall have the same 
right of compensation and remedies against the employer as 
if the workman had not been a workman of, nor in the service 
of the employer, nor engaged in his work." The words in 
italics are those peculiar to subsection (1), the others being 
general words governing all the subsections, but on which it 
will be convenient here to offer such commentary as is 
necessary to avoid repetition. 

A strict reading of the expression " not a workman of, nor 
in the service of the eniployer, nor engaged in his work*' 
would result in this, that the workman would be regarded as 
being on the premises without lawful reason, since it is the 
contract of service, and it only, that brings him there. But 
the workman is to have the "same right of compensation," and 
the " same remedies " as if he had not been in the employer's 
service. The meaning is that he is to be treated as a 
stranger would be, who might be lawfully on the employer's 
premises (that is, on the premises by express or implied 
invitation, upon business concerning the occupier, /ttcfermawr 
V. Dames, 26th Feb. 1866, L.E. 1 C.R 274, aff. L.R 2 CP. 
311), and be injured by the negligence of the employer's 
servants or the defect of his machinery. Such a stranger, 
because he was no party to the work being carried on, had a 
right to compensation for injury done to him by the fault 
of the servant of the employer. And so the workman, when- 
ever the cause of his injury comes under the Statute, is to 
be held not a party to what was being done in the work ; 
the term which the Courts had read into his contract of 

c 
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service is to be struck out of it, and he, equally with the 
stranger, is to have reparation for his injury. The reader 
will find this point discussed in OrifHths v. Earl of Dudley, 
16th June, 1882, L.R. 9 Q.B.D. 357. 

But there follows another consequence, which is, that just 
as the stranger, if he himself directly contributes to his injury, 
has no right to ask for compensation for what would not have 
happened without his own act, so neither can the workman 
do so (StuaH v. Evans, 23rd May, 1883, 49 L.T. Rep. 138). 
The defence of contributory negligence is as much open to 
the employer under this Statute as it would be to him in the 
case of a stranger suing him at common law. The facts, 
too, will, it is evident, be more likely to raise such a 
defence in the case of a workman on the premises, with his 
fuller knowledge of the sources of danger, than in the case of 
a stranger. The importance of observing how fully the 
Statute in § 1 leaves the defence of contributory negligence 
unaflfected will be seen more clearly in the future considera- 
tion of § 2, subsection (3). 

In case the injury result in death, the right of compensa- 
tion and the remedies against the employer which the " work- 
man" would have had are to belong to his legal personal 
representatives and " any persons entitled in case of death." 
The latter expression is no doubt intended to refer to those 
to whom, in England, Lord Campbell's Act gave a title to 
sue a wrongdoer by whose act in causing the death of 
another they had been injured — ^viz., the husband, wife, 
parent, or child of the deceased. It also refers to those who 
by the common law of Scotland have the same title to 
recover damages for the loss which they have suflfered, and 
the further right of solatium for the mental suffering they 
have endured. By the law of Scotland, an action for solatvu/m 
may be maintained apart from all question as to direct 
pecuniary loss occasioned by the death (Dow v. Brown, 27th 
Jan. 1844, 6 D. 534). The persons to whom it is competent 
are a spouse, a parent, or a child of the deceased. It is also 
competent to the mother of an illegitimate child (Renton v, 
N'orth British Railway, 21st Jan. 1869, 6 S.L.R. 255). It is 
not competent to a brother for loss of a sister, or to a sister for 
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loss of a brother (Oreenhom v. Addie & Miller, 13th June, 
1855, 17 D. 860 ; Eisten v. NoHh British Railway Co., 13th 
July, 1870, 8 M. 980). The persons so " entitled in case of 
death" sue in their own proper right for the injury they 
have themselves received. 

The right of the " legal personal representatives," on the 
other hand — as would generally be said in Scotland, the 
executors — ^is a right which devolves upon them by suc- 
cession from the deceased ; if it was vested in him it passes 
to them as representing him. It is not clear that by our 
common law a claim of damages so vests in an injured 
person that, if he die without having taken any step to 
enforce it, his executor may raise an action to recover it as 
part of his estate. Clear it is that if the deceased have 
lived some time after the injury, having full opportunity of 
seeking to make good his claim, and have taken no step to 
do so, there is a strong presumption that he intended to 
pass from it. Even if he die without having had any oppor- 
tunity of recovering damages for it, opinion is divided 
as to his executor's right to pursue in respect of it. In 
one recent case the opinion was expressed that when an 
injury is done causing damage, a right of action immediately 
arises which transmits to the representative of the injured 
party as " a debt which may be enforced by all the usual 
diligences," and that case {Auld v. Shairp, 16th Dec. 1874, 
2 R. 191) was one in which the pursuer sued in the capacity 
of executrix of the person said to have been injured, and the 
action was not raised tiU two yeai« after he died. This 
opinion is in accordance with a previous opinion in NeiUon 
V. Rodger, 24th Dec. 1853, 16 D. 325, but in each of these 
cases the judgment of the Court left the point unsettled. 
In a case decided in 1883 {Wight v. Burns, 30th Nov. 1883, 
11 R. 217) the Lord Ordinary, following the opinion above 
cited from Avid v. Shairp, sustained the title to sue of the 
executor of a deceased apprentice sailor who was alleged to 
have a claim of damage against his captain for cruel treatment 
on a voyage, but who had been accidentally drowned before 
he could come home to prosecute it. The Judges of the 
Inner House, however, though, from the form which the 
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case took, unable to give effect to the plea of no title to 
sue, expressed opinions altogether unfavourable to the 
pursuer's title. In the same case it was held that the 
parents and brothers and sisters of the deceased had no 
title to sue for solatium for alleged injury to their feelings 
by the suffering caused to the deceased. 

Assuming that where the workman has survived the 
injury for some time, he has raised the action, or at least 
taken some steps to show that he has not passed from his 
claim, the Act gives the executor a right to prosecute it 
in case the injury has resulted in death. The question 
is raised, however, whether, supposing the claim to have 
been prosecuted by the workman but that he died before 
decree owing to another cause than the accident, the 
executor would have any title to insist ? At common law he 
would, because the claim had vested and transmitted, and 
the principle of the section, that the claim is to be in the 
same position as if the workman had been a stranger to the 
employment, would be in fevour of the executor's title. 
But the difficulty which has been felt is that inasmuch as 
the claim itself is only statutory it must pass in terms of the 
Act which creates it, and the words of the Act only give the 
right to representatives "in case the injury result in death." 
It is thought that if the workman had raised the action 
and then died from another cause than the injury, the claim 
would transmit, because it would be a claim passing from the 
deceased to the executor according to ordinary legal rules and 
without the aid of the Act. But if the workman died from 
another cause than the injury, and having raised no action, 
the Act gives the executor no right to raise one. 

The words of subsection (1) provide that there shall be 
liability of the kind which exists towards a stranger to the 
work (StuaH v. Evans, 23rd May, 1883, 49 L.T. Rep. 138) 
when the personal injury is caused to the workman "by 
reason of any defect in the condition of the ways, works, 
machinery, or plant connected with or used in the business 
of the employer." The subsection, however, is to be read 
along with subsection (1) of § 2, which provides that, "unless 
the defect therein mentioned," i,e., under subsection (1) of 
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§ 1, "arose from, or had not been discovered or remedied 
owing to the negligence of the employer or of some person 
in the service of the employer and entrusted by him with 
the duty of seeing that the ways, works, machinery, and 
plant were in proper condition," a workman shall not be 
entitled to any right of compensation or remedy against the 
employer under the Act. A workman, therefore, who claims 
compensation under this subsection [§ 1, subsection (1)], 
must prove — 

(1.) That his injury is due to the defective condition of 
the ways, works, machinery or plant used in his 
employer's business ; 

(2.) That this defective condition was due to fault on the 
part of the employer, or of a person in his service 
and to whom he had entrusted the duty of seeing 
that that which proved to be defective was in 
proper condition. 



Employers' Liability at Common Law for Defects of 

Machinery. 

At common law an employer is bound to provide his 
workmen with machinery suitable and safe for the work to 
be performed ; that is, to exercise reasonable care that the 
madiinery shall not only be in good condition when he first 
supplies it, and be adapted for its purpose — though not 
necessarily of the most modern and convenient description, 
— ^but also free from any defect which by careful inspection 
and the use of ordinary tests could be detected. Thus 
in a case where a stevedore was injured through the 
breaking of a chain belonging to his employer, which had 
been used for seven years without any examination as to its 
condition, and which was proved to have been so worn that 
by the application of ordinary tests its weakness could have 
been readily ascertained, the employer was found liable in 
damages (Murphy v. Phillips, 28th April, 1876, 36 L.T. 
Rep. 477). The jury found in that case that the employer, 
by a reasonable amount of care and caution, could have been 
made aware that the chain was not in a condition in which 
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it could be used with safety. His failure to discharge the 
duty of exercising that amount of care and caution was held 
to render him liable in law for the result So also in a recent 
case (Irwin v. Dennystovm Forge Co., 2nd Feb. 1885, 22 
S.L.R 379), a workman had been injured through the break- 
ing of a bolt used for supporting a weight. The bolt had 
been taken from a heap which were lying ready for use, and 
there was lio proof of a practice in the works of examining 
and testing the bolts from time to time. The Court held 
that this constituted evidence of negligence on the part of 
the employer. 

But while reasonable care is thus required of a master, he 
is not rendered liable if his machineiy break down from a 
latent defect. In a word, he does not waiTant his machinery. 
Lord Wensleydale, in one case (WeeTos v. Mathieson, 4 Mac- 
queen, 227), " took it to be perfectly clear that in those cases 
there is no warranty. All that the master is bound to do is 
to pK,vide mschinlrj fit and proper for the work, and to 
take care to have it superintended by himself or his work- 
men in a fit and proper manner." The Act, it will at once be 
seen, is not intended to introduce any change in this rule, 
that the employer does not warrant his machinery from latent 
defecta On the contrary, it gives no right of action unless it 
be proved that the defect has not been discovered or remedied 
owing to negligence. The change in the law consists in this, 
that the negligence, not only of the employer himself, but 
also of "some person in the service of the employer an^ 
entrusted by him with the duty of seeing that the ways, works, 
machinery, or plant were in proper condition," may be proved 
against the employer, and will render him Uable in damages. 
It cannot be more clearly explained than by citing a few 
words from the opinion of Cleasby B. in the case of Murphy 
V. Phillips (35 L.T., Rep. 477) already referred to. "I 
think," said his Lordship, "the defendant was under an 
obligation to ascertain that this chain was fit for use in the 
work in which it was about to be employed, and that it was 
not in a dangerous condition. This might have been accom- 
plished by the defendant in two ways. He might have 
appointed a fit and competent person expressly to super- 
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intend and see to the examining and testing of the chain, 
tod had he done so, he would, of course, have been himself 
exempt from all liability, or he might have examined the 
chain himself" It will at once be seen that the change is, 
that the first of these alternatives is, since the passing of the 
Act, no longer a defence. The employer may appoint a 
competent servant to see to the tackle, but that will not avail 
him if the tackle give way through that servant's fault. He 
does not, indeed, warrant the tackle, but he warrants that 
the competent servant he appoints to attend to it shall dis- 
cover and remedy all defects which reasonable diligence will 
disclose. He can no longer discharge himself of liability by 
saying: "I engaged a perfectly qualified servant to take 
charge of and examine my machinery — a duty which I have 
neither time nor skill to perform myself — and in so doing 
I used that reasonable diligence which the law requires." 
It is this principle, that the employer shall not only get 
competent men to superintend the machinery of the employer, 
and to direct their fellow-workmen, but shall also be 
responsible for the way they do their duty, that reigns 
throughout the Act, and that we shall afterwards have to 
trace. It is a principle which displaces the ground of judg- 
ment so tersely expressed in Tarrant v. Wehh (25 Law Jour- 
nal [N.S.] Common Pleas, 261) : "Negligence (and, therefore, 
liability) cannot exist if the master does his best to employ 
competent servants; he cannot warrant the competency of 
his servants." So in Wigmore v. Jay, 22nd May, 1860, 19 
Law Journal (N.S.) Exchequer , 300, where the defendant's 
foreman had negligently erected a scaffolding of improper 
material, and Wigmore, a labourer, had been sent to work 
upon it and was killed by its giving way, the Court held that 
the master was not liable, because he had engaged a com- 
petent foreman, and thereby had discharged himself of personal 
responsibility. But the Act now would impute the foreman's 
fault to the master, since the defect in the case supposed 
would "arise from the negligence of a person in the service of 
the employer, and entrusted with the duty of seeing that the 
ways, works, machinery, and plant were in proper condition." 
It is part of the pursuer's case, in an action foimded on the 
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common law, to aver and prove the incompetency of the foreman 
or other fellow-servant whose act or neglect is alleged to 
have caused the accident. In the case of M'Laughlin v. Colin 
DurUop & Go,, 21st December. 1882, 20 S.L.R 271, it was 
maintained that where an accident was proved to have 
occurred from the total failure of duty of a servant, a 'prvmja, 
fade case that he was imfit to be appointed to the post 
arose, and that it lay on the employer to show that he was 
a competent person. The argument was founded on the 
case of M'Avlay v. Browrdie, 9th March, I860; 22 D. 975, 
where the Court found ** that it had not been proved that 
the defender exercised due skill and caution in the selection " 
of the foreman whose negligence caused the accident, " nor 
that he was duly qualified to act as such foreman ; and, on 
the contrary, it appears from the conduct of the said " fore- 
man " on the occasion libelled, that he was not so qualified," 
and especially on the opinion of Lord Curriehill in that case, 
where his Lordship said : " All we know of him " (the fore- 
man) "is that he performed very ill indeed the only acts 
with which we have been made acquainted ; and the infer- 
ence from this is that he was not qualified for the situation 
in which he was placed." The Court, however — at least for 
the purposes of a case in which incompetence had not been 
averred by the pursuer — rejected the argument, and held 
that it lay on the pursuer to establish the alleged incom- 
petence. A similar argument has since been rejected in an 
Irish case (McCarthy v. British Shipowners' Co., 10 L.R. (Ir.) 
384), and it seems clear that as a competent servant may be 
negligent, the mere circumstance of a total failure in duty 
on the part of a servant is not necessarily and in itself 
evidence of incompetence. On the other hand, it is not less 
clear that such failure may, in the circumstances of a 
particular case, be evidence of incompetence. 

The total break-down of a piece of machinery, while being 
used for the purpose for which the employer supplies it, and 
while not being subjected to any unusual strain, may be 
evidence of fault on his part, which it is incumbent upon him 
to rebut (M'Aulay v. Buist & Co., 9th Dec. 1846, 9 D. 245 ; 
Fraser v. Fraser, 6th June, 1882, 9 R. 896; Walk&r v. 
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Olsen, 15th June, 1882, 9 R 946 ; Great Western Railway 
Co. of Canada v. Braid, 7th Feb. 1863, 1 Moore P.O. 
[N.S.], 101). Prior to this Act, he might do so by showing 
that he had a competent servant to attend to the matter, 
but by the Act, as has been seen, that way of rebutting the 
presumption is closed to him. 

But the mere fact of failure of machinery leading to an 
accident may not be evidence of fault, and a pursuer cannot 
be held to have proved the fault which is essential to his case 
where lie has proved only the existence of an a<jcident for 
which no explanation has been discovered. When some fault 
has clearly caused the accident, the precise fault need not be 
proved, but it is not every failure of machinery that will raise 
a presumption that there has been any fault at all (M'Farlane 
V. Thomson, 6th Dec. 1884, 12 K 232). The reader will find 
an instance of a break-down in machinery while being used 
for the purpose for which it was supplied, which the Court 
held to show no fault on the part of the defender, in Seeley 
V. Jackson, 18th Oct. 1882, 20 S.L.R. 11. In a case in which 
a master used machinery for a purpose for which it was 
unsuited, and it broke through the giving way of a pivot in 
which there was a latent defect, the master was held liable 
(Welsh V. Moir, 4th Feb. 1885, 12 R 590). The Court 
doubted if latent defect can ever excuse improper use. 



Defect in the Condition of Ways, Works, Machinery, 

or Plant. 

Certain cases have been decided upon the meaning of these 
words. It has been held that a mere casual obstruction 
lying on " a way " is not a defect in its condition in the sense 
of the Act (M'Qiffen v. Palmer^s Shipbuilding Co,, L.R. 
10 Q.B.D. 5). The facts of the case were that the plaintiffs 
husband was employed in wheeling, in a *' bogie," along a 
" way " formed of iron plates, puddled iron which was at a white 
heat. On one side of this way there was kept a heap of "tap," 
a material for lining furnaces, and an ordinary labourer, who 
had had occasion to be at this heap, had left a piece of " tap " 
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projecting over the way. Against it the " bogie " struck, and 
the molten iron it contained was thrown on the plaintiffs 
husband, and killed him. The Judges held that the piece 
of "tap" was a mere obstruction, and not a "defect in the con- 
dition of the way." As an instance of a defect in the way, 
they suggested a hole or protuberance in the way itself, owing 
to the materials of which it was composed having become 
displaced ; a defect in its condition (the expression used in 
the Statute) they admitted to be a somewhat wider express 
sion, implying that the way might in itself be a perfectly 
good way, but yet defective, and they suggested the case of 
a way upon which ice was allowed to collect, as in Shepherd 
V. MidLand Railway Co., 1872, 25 L.T. Rep. 879. Without 
impugning the authority of the case as establishing the 
proposition that a mere casual obstruction left upon a way 
may not be a "defect in the condition of a way" in the 
sense of the Act, it is thought that some of the observations 
of the learned judges as to the meaning of these words go too 
far in the direction of confining the meaning of these words. 
Field, J., instancing the case of a defect in the condition of 
machinery, appears to have been of opinion that the absence 
of oil would not be a defect in the condition of machinery, 
because it would not affect the " permanent condition of the 
thing itself" It is submitted that it is a fallacious assumption 
to say that a defect in the permanent condition is intended 
by the Statute. The absence of necessary oiling in conse- 
quence of the negligence of the person entrusted with that 
duty is, it is thought, as clear a case of defective condition 
arising through fault, as the absence of some part of the 
machinery necessary to make it safe for the purpose for which 
it is used, or as a defective arrangement of plant, both of 
which, as will immediately be seen, have been held to con- 
stitute a defect in the condition of a way. Machinery which 
is unfit to work safely because the necessary oiling has been 
neglected is, it is thought, machinery in a defective, because 
not oiled, condition, according to the ordinarymeaning of words. 
And so a way on which obstructions are allowed to accumulate, 
would, it is thought, be a way in a defective condition. 
It is clear that machinery which is out of repair or 
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incomplete, is defective in its condition. In Orant v. 
Lrysdale, 12th July, 1883, 10R1159, a steam crane was 
used at the very edge of a quarry, and the furnace overhung 
the edge, though it was capable of being turned to the land 
side. There had once been a plate to prevent cinders from 
falling from the furnace, but it had been worn out, and had 
not been replaced. This was said to be because the fire had 
a better draught without it. A cinder fell into the quarry, 
ignited some blasting powder, and injured a workman. It 
was held that the employer, who personally superintended 
the quarry, in allowing the same to be so used without 
providing a plate or ashpan, sanctioned " the existence and 
continuance of an arrangement of his plant " which was 
not consistent with ordinary care. Here the Act and the 
common law coincided. 

It has been decided that there is defect in the condition of 
machinery, when, according to its original construction, it is 
unfit for the purpose to which it is applied. Thus, where 
a machine employed to raise coke had no fencing on its 
sides to prevent pieces of coke falling from it while they 
were being raised, and a piece fell off and struck the plaintiff, 
it was held that there was a defect in the " condition " of 
the machine (Heske v. Samuelson, 20th Nov. 1883, L.R, 12 
Q.B.D. 30). This case was approved by the Court of Appeal 
in Cripps v. Judge, 4jth August, 1884, L.R, 13 Q.B.D. 583, a 
case which resembled Grant v. Drysdale cited supra. There 
the plaintiff was injured by the breaking of a ladder which 
had been so arranged under the directions of the defendant, 
the employer, as to support a scaffolding. Every part of the 
plant was itself suflSciently sound, but the arrangement of 
the whole was not, and the Court held that there was a 
" defective condition " of the plant. 

In order to be a defect within the Act, a defect in 
machinery or plant must be a defect having regard to 
the purposes for which the machine is intended. Thus, 
where the workman of a contractor for building opera- 
tions was sent to secure some trusses on a roof which 
required to be screwed tight, and in the course of performing 
that duty stepped on a "put-log" which was loose and 
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caused him to fall and be killed, the jury found that it 
was negligent to have the " put-log " untied, and that the 
"put-log" was a dangerous thing, and judgment went 
against the contractor; but the Court of Queen's Bench 
held that there must be a new trial, since the jury should have 
been asked whether the deceased was using the "put-log" in a 
reasonable and proper manner in stepping on it. It was 
one thing to use it as he had done, and another thing to use 
it for its own proper -purpose (Moore v. Shaw, 6th March, 
1883 ; only reported in Times of 7th March, 1883). 

Ways, — ^The word "ways" was introduced into the Act when 
it was in Committee of the House of Commons, in order to 
ensure that the section should apply to all the accesses to 
and roads of all kinds connecting, the difiTerent parts of the 
" works," — a term which, in ordinary language, usually means, 
the building in which the machinery and plant are used, 
but will also include any place at which the business of the 
employer is going on. The word " ways " also clearly 
includes the levels in a mine, and the shaft up and down 
which the miners are lowered. A case in which the 
employers were found liable for the defective state of the roof 
of a " way " in a coal mine is M'MoTiagle v. Bavrd & Co., 
17th Dec. 1881, 9 R. 364, which is more fully referred to 
infra, page 42. 

Cormected with. — These words will be found to exclude all 
questions which might otherwise arise on the word " used " 
— e,g,, the argument that the word "used" applied only to 
cases where the defective machinery or other thing com- 
plained of was in actual use at the time of the accident. 

After the word " plant," the clause, as it left the House 
of Commons, contained the word "stock-in-trade." In the 
House of Lords, however, on the motion of the Lord Chan- 
cellor, the word was struck out. His 'Lordship said that 
there was no other word than " stock-in-trade " in the Bill 
which would include animals. No case on the point has yet 
occurred, but it is thought that the word "plant" may 
include animals used for the purpose of a business. A con- 
tractor's or a railway company's van horse seems to be 
" plant " in the same sense as the van it draws, or as a crane 
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or a locomotive. It is property used in the carrying on of 
the business. In the case of Blake v. Shxiw (Johnson's Hep. 
732), the Vice-chancellor, Sir W. Page Wood, defined 
"plant," as distinguished from "stock-in-trade," thus: — 
" In most cases the word ' plant ' is used to describe some- 
thing which, if not in direct contrast to * stock,' is at any rate 
of an entirely different nature. All the matters permanently 
used for the purpose of a trade, as distinguished from the 
fluctuating stock, are commonly included in the term plant. 
It consists of some things which are fixed, . . . and in other . 
cases of horses, locomotives, and the like, which are in this 
sense only fixed, that they form a part of the permanent 
establishment, intended to be replaced when dead or worn 
out, as the case may be." 

It is thought, then, that an animal unsuitable for the 
purpose for which it is used might come within the sub- 
section. Thus, in a case to be mentioned hereafter (Crichton 
V. Kevr and Crichton, 14th Feb. 1863, 1 Macph. 407), the 
case made by a waggon-driver against his employer, was 
that the horse supplied to him for some work which required 
a strong, active horse, was old and stiff, and in consequence 
unable to perform safely the work to which he was expected 
to put it. The case, as will be seen, was decided on the 
relevancy of the averments, but seems to furnish an illustra- 
tion of a defect in the condition of the animal with which the 
workman was told to work which cannot be distinguished 
firom the case of a machine unfit &om some reason to do 
safely the work which it is intended to do. It is more 
doubtful, however, whether a defect of temper in a horse 
supplied by the employer, such as that it was a kicker or 
biter, would fall within the section. Such a vice would 
hardly be called a defect in the condition of the animal ; but 
for an animal which could not otherwise be safely worked, a 
kicking-strap or muzzle ought to be supplied, and the absence 
of such might be held to make the harness defective for the 
purpose for which it is used and bring the case within the 
rule of Heske v. SamueUon above cited (p. 27). 
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Persons entrusted with the Duty of Seeing that Ways, 
Works, Machinery, or Plant are in Proper Oondi- 
tion« 

A question arises whether, by persons " entrusted by the 
employer with the duty of seeing that ways, works, machinery 
or plant were in proper condition," the Act means to include 
only a superior class of servants of the employer having a 
general charge, or is intended also to provide against the 
negligence of common workmen in no superior position in 
the service, but to whom the charge of such work as 
oiling machinery, tapping the wheels of trucks, or removing 
ice from ways, is given by the employer. It is thought 
that the latter is the sounder view. The Act uses 
many terms to express superiority in grade of service 
among the workmen themselves — e.gr., "person having 
superintendence," "persons to whose orders or directions 
the workman was bound to conform," and " person superior 
in the service," but there seems no reason for thinking 
that it is intended to add to that class in this place. On 
the contrary, since an employer may see fit to entrust such a 
duty to any of such servants, however humble and unskilled, 
and as the Act only refers to " some person " so entrusted, it 
appears that the carelessness of the very humblest workman 
may be included in this provision. In Rooney v. J. & A, 
Allan (cited infra, p. 59), the person who had the duty of 
attending to the chains, the breaking of one of which caused 
the injury, was a mere labourer, and it was conceded in the 
argument that, for his carelessness in that duty, if proved, the 
master would have been liable under the Act. As will 
afterwards be seen, a person whose duty it was to oil the 
wires of, and make small repairs upon, points at a railway 
siding, has been held not to have " charge or control " of the 
points, but it does not follow that his work was not that of 
seeing that they were in proper " condition." 

On this subsection see also Allmarlc v. Walker, infra, 
p. 100. 
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The Act not Exclusive of Other Remedies. 

The Act was passed to afford to workmen a relief from the 
rule which had been established in the common law. It was 
intended, according to its title, to " extend " and " regulate " 
the liability of employers. On the latter of these words, as 
well as on the fact that, as has been seen, the Act deals 
with certain cases already provided for under the common 
law, an argument seemed capable of being stated that 
the Act was intended to have, and had, the effect of a 
code defining the liability of the employer in all cases to 
which it referred, to the exclusion of the common law. 
Apart from authority, it is thought that this view was 
unsound, and it has been clearly decided that the province 
of the Act is merely to " clear up " the common law, and ** to 
exclude a defence which theretofore would have been com- 
petent to the employer in the event of its appearing to the 
satisfaction of the jury that the defect or neglect which 
caused the accident was attributable to the carelessness or 
negligence of fellow-workmen" (M*Avoy v. Young^s Paraffin 
OU Co,, 5th Nov. 1881, 9 R 100 ; Morrison v. Bai/rd & (7a, 
2nd Dec. 1882, 10 R 271). It follows from this construction 
of the Act that a case in which the pursuer relies on the 
common law, and founds also on the Statute to meet the 
event of his case turning out on the proof to be one in which 
the old law would have refused a remedy, but in which the 
amended law will afford one, is " an action for recovery of 
compensation under this Act " within the meaning of § 6 ; 
and that it ought, if removed to the Supreme Court for trial, to 
be tried on a single issue, putting to the jury the question 
whether the pursuer has been injured through the foult of 
the defender. The Judge then directs the jury, whether, by 
the law as amended by the Act, the facts relied on by the 
pursuer constitute " fault " on the part of the defender ; and 
there is thus not only no necessity for a separate issue 
intended to raise the question whether there is fault of the 
kind for which the Act alone provides a remedy, but such 
a separate issue ought not to be framed. The Judge will tell 
the jury that if they find that the cause of the pursuer's 
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injuiy was one for which the master is only liable under the 
Act {e.g., that the fault was that of a fellow-servant for 
whom the master is liable by the Statute, but not at common 
law), they must award not more than the damages which the 
Act allows to be sued for. The point was considered and 
decided in the case of DaiUy v. Beattie & Sons, 8th July, 
1882, 20 S.L.K 92, where the defenders desired to take 
separate issues, but the Court appointed the cause to be 
tried on an issue whether the pursuer was injured " through 
the feiult of the defenders." The reader will find other illus- 
trations of the trial on a single issue of causes in which 
pursuers founded on the common law, and also on the' 
law as amended by the Statute, in the issue on which the 
case of M'Avoy was ultimately tried (24th Nov. 1881, 19 
S.L.B. 137), and in the opinion of Lord Lee (Ordinary), in 
the case of Morrison v. Bavrd & Co., 2nd Dec. 1882, 10 R 271. 
Li the last reported case in which an issue was settled by 
the First Division of the Court, the schedule of damages 
proposed by the pursuer was alternative ; " Damages laid at 
common law at £1000, or under the Employers' Liability 
Act at £70, 4s. ; " and the Court, though not called upon to 
decide any controversy on this particular point, were ot 
opinion that this form was suitable and proper (Magee 
V. Dalgliah, Falconer & Co., 29th May, 1884, 11 R 857, 
and (more fully reported) 21 S.L.R 519. This form is to be 
recommended, since it puts to the jury the two sums within 
which they must keep according to their view of the case.* 

It being thus a settled point that the Act only introduces 
an amendment of the common law which abolishes a par- 
ticular defence which could formerly be pleaded, a pursuer 
should, whenever his case is one in which the employer can 
be charged with feult for which the common law gave a 
remedy, bring his action for the damage which he maintains 
that he has actually suffered, and found upon the Act 

* Of late various cases have been sent to a jury to be tried on the record, 
and without any issue. In such cases the jury should not have the record 
before them. The Judge informs them of the points which arise, and the 
damages which they may give [firanwin v. N. B. Railway Co.t 4th Nov. 1884, 
12 R. 61 and 22 S.L.B. 131). 
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alternatively to meet the event of his employer being found 
liable only under it. A frequent and convenient form is 
to conclude for a certain sum as the amount which the 
pursuer considers he may recover at common law " or alter- 
natively, and in the event of the defender being found to be 
liable only under the Employers' Liability Act, 1880, the 
sum of £ , being the amount of three years' earnings of a 
person in the same grade as the pursuer." The pursuer 
then states pleas at common law, and also pleas founded 
on the Act But while this course is usual and con- 
venient, and is to be recommended, it is not essential. 
The Act being a public general statute, need not be specially 
founded upon; and if a pursuer bring an action in the 
Sheriff-Court for damages for a cause for which the Act 
provides, and succeed in the action on grounds to which the 
Act applies, the Sheriff will give him damages accordingly, 
only limiting them to the amount which the Act allows. 
Such damages would be " compensation recoverable under 
this Act." In such a case, however, it. would be good plead- 
ing for the defender to state the plea that in the event of 
the facts proved by the pursuer bringing the case under the 
Act, he cannot recover more than the amount of three 
years' earnings. 



Oontribatory Negligence. 

In addition to the qualification imposed by subsection 
(1) of § 2, on the language of subsection (1) of § 1, a 
further restriction of the right to claim reparation under the 
Act is contained in subsection (3) of § 2. The consideration 
of this subsection will be most conveniently taken up on a 
later page.* 

* Infra, p. 61. 
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Oases where Ipjury arises from FaxQt of those whom 
Employer has empowered to give Directions to their 
Fellow-Servants. 

We now come to the consideration of subsections (2) and 
(3), which are alike in this, that in both the master is 
rendered liable in cases where the injury for which com- 
pensation is demanded has for its direct cause negligence in 
the exercise of authority by those to whom authority has 
been delegated by the employer. Formerly, when the 
employer delegated his functions of authority over those 
engaged in his work, his only duty to those in his employ- 
ment, whom he made subject to such authority, was to take 
care to select competent persons to exercise the authority 
delegated. He is now held responsible to the workman if 
that authority be negligently exercised and injury result. 

But while the principle of the two sections is thus the 
same, the extent of the remedy will on examination be found 
to be very dififerent in the two cases. 

In a question with a member of the public the law, on 
grounds already referred to, holds the master responsible for 
the act of his servants. A stranger has nothing to do with 
the carrying on of the operation in which he is injured, 
and is entitled in law to expect that in what is done he 
shall be kept free from harm. The law held the workmen 
engaged in the operation, on the other hand, to be parties 
to the doing of the work. They were all doing a common 
work, and liable to its risks. One of those risks to which 
they were held wiUing to subject themselves was the risk 
of injury through the fault of those engaged along with 
them in the work. Those persons were of two classes — 
one a class of persons engaged in the actual doing of the 
work ; the other, a class of persons engaged in supervising 
and controlling the actual workers. When the law was 
first declared to be that the risk of the negligence of fellow- 
servants was an implied condition of the emplo}maent, and 
one with which a workman reckoned in taking service 
with a master, Judges drew a distinction between fellow- 
workmen in the same sphere as the injured person and 
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that other class to whom supervision was entrusted. The 
difference was obvious between the ordinary case of injury 
from one's neighbour's negligence and injury from the 
negligence of the very person who had charge of the 
conduct of that neighbour. He, clothed with authority, 
gave orders which had to be obeyed, and of those orders 
injury was the result. One reason on which the master's 
non-liability, was founded — ^that the wrong-doer was under 
the eye of the person injured, and could be reported by him 
if he regarded his own safety-manifestly failed in a great 
majority of such cases. The Courts held, however, when the 
question came to be solemnly debated, that, great as was the 
difference between the cases, it was not a difference whereon 
a legal distinction could be based. Whenever the true legal 
groimd of the master s non-responsibility in such cases came 
to be laid down — viz., that the master was under a duty, 
founded on an impUed obUgation, to the public, which obKga- 
tion the workman's contract of service excluded, — ^this con- 
sequence necessarily followed. The Courts, therefore, held 
that, where there was a "common organisation of labour,'* 
and one of those engaged in it acted negligently, the em- 
ployer of all could not be held liable. Opinions were, indeed, 
expressed that where the wrong-doer was a " vice-master," or 
an " alter ego " of the master, as distinguished from a servant, 
there would be liability on the part of the master. The 
difference between such an " alter ego " or " vice-principal " 
and a manager, who was only a fellow-servant of those under 
his orders, seems, so far as it has ever been defined at all, to 
consist in this, that in the case of a master givi/ng up all 
control of the work to another who exercised without hind- 
rance, on his behalf, the whole functions of a master, such 
person would be a " vice-principal " or " alter egol' as 
distinguished from a "servant having authority." Thus in 
Feltham v. England, 24th November, 1866, L.R 2 Q.B. 345, 
Mellor, J., said: "We think the foreman or manager was 
not, in the sense contended for, the representative of the 
master. The master still retained the control of the estab- 
lishment, and there was nothing to show that the manager 
or foreman was other than a fellow-servant of the plaintiff, 
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though he was a servant having greater authority." In 
a recent case in Ireland, the Chief Baron of Exchequer 
(Palles) referred to the distinction in these terms : " I can- 
not find in any of the cases an attempt to define with any 
degree of strictness when the character of a servant having 
greater authority than others ceases, and that of representa- 
tive, vice-principal, or alter ego of the master is acquired. 
Possibly it may hereafter be held that it is essential to the 
latter character that he should have been invested by the 
master with such authority that as between him and the 
master, nothing done by him in relation to the business of 
which he has control would be an act unauthorised by the 
master." Of how little practical importance to the vast 
majority of such cases, the exact definition of the " alter ego ** 
of the master would have been, the case in which the opinion 
just cited was delivered is a striking example. Heniy Con- 
way was a milesman or platelayer on the Belfast and Northern 
Counties Railway Company ; Mr. Cotton was general traffic 
manager of that railway. He gave orders that on and after 
a certain day, down trains should run, during the progress of 
some repairs, on the up-line of rails. He, in the opinion of 
the jury, did not take sufficient care to make this known to 
the platelayers ; and Conway, who was overtaken by a down 
train while walking on the up-line of rails, was killed in con- 
sequence of that neglect. The Court of Exchequer held that 
Cotton and Conway were fellow-servants, and that, therefore, 
the company were not liable. This judgment was upheld in 
Exchequer Chamber, " in the absence of evidence on the part 
of the plaintiff that the manager's status was not that of a 
fellow-servant with the plaintiff, but was that of a vice- 
principal or representative of the railway company." The 
result of the decision was to establish that a general manager 
of a raUway was a fellow-servant with the platelayers on the 
line, unless it could be shown that the manager was not a 
servant of* the company, but a representative, managing all 
affairs of the company with such powers that " nothing done 
by him in the management of the railway would be an act un- 
authorised by" the directors (Conway v. Belfast and Northern 
Counties BaUway Co., 3rd Feb. 1877, 11 Ir. Rep., C.L. 345). 



I 
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Superior Servants divided into Two Classes — " Persons 
who have Superintendence entrusted to them.'' 

In carrying out the principle that the employer shall be 
responsible to his workmen for the exercise of the discretion 
which he entrusts to those of his servants whom he places in 
a position of authority, the Act divides those superior servants 
into two classes. 

The first of these classes, and that for which, as will be seen, 
his responsibility is by far the more extensive, is the class of 
those " having superintendence." Subsection (2) says, " By 
reason of the negligence of any person in the service of the 
employer who has any superintendence entrusted to him 
whilst in the exercise of such superintendence." A " person 
who has superintendence entrusted to him " is defined by § 8 
as meaning " a person whose sole or principal duty is that of 
superintendence, and who is not ordinarily engaged in manual 
labour." This subsection is evidently, therefore, intended to 
prevent a recurrence of that class of cases (of which the case 
of Conway, just mentioned, is a striking example) in which, 
although the injury sued for was occasioned by the fault of 
a person who was, for all practical purposes, the master of the 
person injured, the law denied a remedy, because the person 
in fault could not be proved to be the " vice-principal " or 
" alter ego " of the employer. 

It will be observed that the subsection runs, *' who has any* 
superintendence entrusted to him," &c., while the interpreting 
words of § 8 define the expression, " person who has super- 
intendence entrusted to him." A question arises whether 
"any superintendence" will include superintendence over 
plant as well as over workmen. The word " any " seems to 
lead to that result. But the case of plant has been already 

* The history of the introduction of the word "any " into the clause may be 
shortly referred to. In Committee of the House of Lords, the Lord Chancellor 
proposed to leave out of § 8 the words whereby a superintendent in the sense 
of the Act is defined. This not being agreed to, his Lordship, on the third 
reading, proposed to insert ",any " in the subsection itself. 

It may be mentioned that in Committee of the Commons, the Government 
refused to make the subsection read, " superintendence over man or plant," as 
unduly enlarging the scope of the Bill. 
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provided for under subsection (1), and it has been already 
indicated that the grade in the service of the person having 
such duty is immaterial. Now the superintendent, in this 
section, cannot mean one who has the actual manual labour 
of attending to machinery, because he must be a person not 
engaged in manual labour. He must, therefore, be a superin- 
tendent of those who do discharge that work, and in that view 
his superintendence is over men and not over plant. 



Negligence must be in the Exercise of the 

Superintendence. 

In order to found a claim for reparation, the negligent act 
producing the injury must be done while the delinquent "is 
in the exercise of such superintendence." The negligence, 
therefore, of a superintendent who is off duty at the time of 
such negligence — e.g., the case of an imderground manager 
of a mine being on the premises at the time when another 
person was in charge, and by recklessness of any kind 
occasioning an accident, is not within the Act 

The consequences of such negligence as is contemplated by 
this subsection are, of course, far-reaching, inasmuch as the 
negligence contemplated is that of a person empowered to 
give general directions to a large body of men. The remedy 
of the Act is, therefore, given to all the sufferers by the 
negligence ; and this, it will be seen, is in contrast to the 
case provided for by the next subsection (subsec. 3). In a 
case under the subsection we axe now considering, the pur- 
suer must prove — 

(1.) That the injury was due to negligence. 

(2.) That the servant in fault was one whose sole or prin- 
cipal duty was that of superintendence, and who was 
not ordinarily engaged in manual labour — i.6., was 
not a " workman " in the sense of the Act. 

It may be of great consequence to a workman that the 
facts of the case show that his injury is attributable to a 
"superintendent" and not to a person "to whose orders or direc«- 
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tions he is bound to conform." In the case of the latter the 
workman must prove that *' his injury resulted from his having 
so conformed/' a condition of liability which does not attach 
in the case of the former. But it may sometimes be difficult 
to say whether a person has superintendence in the sense of 
the Act If during most of his working hours he takes the 
superintendence of others, but also is in use to perform 
during a small part of his working hours some manual 
operation connected with the work in progress, his " principal " 
duty may said to be superintendence, but he is " ordinarily " 
engaged in manual labour, for the word ** ordinarily" must, it 
is thought, refer to the occupation of the particular man and 
not to the custom of the particular trade as to the work 
required of a foreman. Again, if a person's duty be to see 
to the general conduct of a business, and himself to lend a 
hand in any part of the work in which assistance may be 
required, he is just as much a person engaged in manual 
labour as in superintendence, and is not a " person having 
superintendence " in the sense of the definition. But if his 
work be truly the work of superintendence it will not take 
him out of the section that he happens at the moment of the 
accident to be voluntarily assisting in some piece of manual 
labour which he is superintending at the time. Thus in 
Osborne v. Jackson & Todd, 1st May, 1883, L,R., 11 Q.BJ). 
619, the accident occurred thus: — The superintendent was 
taking charge of the operation of taking down a scaffolding, 
and while doing so he lifted a plank and called to one of the 
workmen to take hold of the other end of it. The man tried 
to do so, but being too far off was imable to get proper hold 
of it. The result was that it fell and injured the plaintiff. 
It was held that this was " negligence whilst in the exercise 
of superintendence " for which the employer was liable. 

In another case which it was sought to bring under the sub- 
section (Shaffers Y. General Steam Navigation Co., 14th Feb, 
1883, 10 Q.B.D. 356) the person whose negligence was the 
cause of the accident was clearly not a superintendent within 
the meaning of the Act. The plaintiff's duty was to arrange 
sacks in the hold of a ship which was being loaded. Another 
man, Jones, had it for his duty to guide the beam of the 
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crane with a guy rope and tell the man working the crane 
when to raise or lower the chain. Jones neglected to check 
the beam with the guy rope, with the result that a sack of 
grain fell on the plaintiff and injured him. The Court held 
that Jones was not a person having superintendence but a 
person ordinarily engaged in manual labour, and that " the 
accident arose from his negligence in the capacity of a work- 
man and not of a superintendent." 

Another case (Bunker v. Midland Railway Co,, 12th Dec. 
1882, 47 L.T. Rep. 476) exemplifies the rule, that a workman 
who acts upon an order given by a servant having authority 
over him but which he knows to be improper and in 
breach of express orders from the employer cannot, if injury 
result, hold the employer liable. The plaintiff was a boy of 
fifteen, and it was a rule of the defendants, his employers, 
that boys under fifteen should not drive vans belonging to 
them. Their foreman, however, who had superintendence 
over the plaintiff, ordered him to drive a van loaded with fish 
to a market and promised him extra pay for doing so. The 
plaintiff, though well knowing that the foreman's order was 
entirely against the Company's rules, drove the van and met 
with an accident on the way. It was held that as he was 
not bound to obey such an order he could not recover damages 
for the consequences of having done so. 

The case of Rohvaa v. CvhiU & Co., 16th Nov. 1881, 46 
L.T. Rep. 535, also decided with reference to the section now 
under consideration, presented no point of interest or diffi- 
culty. The plaintiff was injured by the conduct of two 
labourers working along with him at the erection by their 
employers, the defendants, of a new building. One of these 
had improperly left his post, and the other had improperly 
lowered a pail at the time when the absent workman should 
have been at his post to receive it. A superintendent had 
charge of both these men, and it was maintained that he should 
have observed the absence of the man from his post, and 
stopped the work till his place was supplied, and that his 
failure to do so was " negligence whilst in the exercise of 
superintendence," and the cause of the injury. The Court, 
however, without hesitation rejected this contention. The 
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mere &ci of the absenoe of a woikmaii 6om his post ^vms not 
evidence of negligimoe <m the put of the sapenntendeat. 



Penons to whose Qrden or INrectioiis the Workmaii 

is bound to Oonfinn. 

We now oome to the third sahsection of § 1, which gives the 
woikman a remedy (subject to § 2, subsection 3« which will 
be afterwards referred to), where his injuiy has been caused 
** by reason of the n^ligence of any person in the service of the 
employer, to whose orders or directions the workman at the 
time of the injury was bound to conform, and did oonfonn,** and 
" where such injury resulted fiom his having so conformed.** 
It will be seen at a glance that the remedy here given is 
confined to a much smaller class of persons than that con* 
templated in the previous subsection, and that the persons 
whose negligence is provided against are of a totally different 
class. The latter are persons to whose orders and directions 
the workman at the time of the injuiy was bound to conform ; 
the former, workmen who did conform, and can trace their 
injuries to having so conformed. The points, therefore, to 
which proof must be directed in an action under this subsec- 
tion, are : — 

(1) Negligence, causing injury to the workman ; 

(2) That the negligence was that of a person to whose 

orders the person injured was bound to conform at 
the time the injury was caused ; 

(3) That obedience to the order of such person was rendered, 

and was the direct cause of the injury. 

The mere fact that the injury was caused by the negli- 
gence of a superior servant (not being a superintendent) 
in .the execution of his duty gives no claim under the 
Act The workman who neglects obedience to an order, 
but who is injured through the obedience to it of 
another workman who has obeyed it, is outside the Act, 
though the other's obedience caused the injury. So 
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also is the workman who, not having heard the order 
or not heing bound to conform to the orders of the 
person who gives it, suffers injury in consequence of the 
obedience of another who was under an obligation which did 
not apply to him, and who is entitled to a remedy where he 
is entitled to none. If the order of a person to whose orders 
the workman is in the general case bound to conform be 
contrary to the express commands of the employer, and 
the workman knows that, he is not "bound to conform,'' 
and will indeed conform at his own risk (Bunker v. Midr 
land Railway Co,, supra, p. 40). But supposing he does obey, 
and the result is injury, not only to him, but to another 
servant who never heard, and therefore never conformed to 
the order, that servant has no case under the Act. A £ax 
more difficult question (which is discussed at greater length, 
infra, p. 51) arises where the workman considers that what he 
is ordered to do is unsafe, but nevertheless obeys the order, and 
receives an injury. Was he " bound to conform " to an order 
which led him into a danger he anticipated ? In answer to 
this question, it may be said that, as it is the peculiar duty of 
the person in authority to see that the order he gives is one 
which may be safely fulfilled, and as he is, presumably, 
a person of greater skill and experience than the workman, 
the latter will in the general case be readily excused for 
deferring his own judgment to that of the man set over him 
{M'MonagU v. Baird cfc Co., 17th Dec. 1881, 9 R 364 ; Mac- 
manua v. J, & C. Hay, 17th Jan. 1882, 9 R. 425). In the for- 
mer case the circumstances were that the pursuer, a miner, had 
complained that his working place was unsafe. The '' overs- 
man " told him to work away, and it would be propped, and 
it was propped, but inefficiently. The pursuer did not think 
it safe even then, and felt somewhat afraid to go on working, 
but did so in the expectation that it would be more thoroughly 
put right at a later hour. Stones fell from it, however, in 
consequence of its being imperfectly supported, and he was 
injured. It was held that in these circumstances he was not 
barred from recovering damages, the Court being of opinion 
that he had discharged the duty of making complaint, and 
was justified in doubting his own opinion, and accepting as 



employers' liability act, 1880. 43 

sufficient the propping which had been done by the overs- 
man whose duty it was to attend to such matters. It would 
have been quite otherwise had the defect been so plainly a 
cause of danger that no one could have worked at the place 
without the greatest recklessness. A workman would not be 
any more bound to conform to an order to expose himself to 
almost certain injury, than to an order which he knew to be 
contrary to the express command of the common employer. 
M'Manua v. J. <& C. Hay, 17th Jan. 1882, 9 R 425, is a 
case which shows that a workman who receives an injury 
through obedience to an order given by one to whose orders 
he is bound to conform, may yet fail to show that there 
has been any actionable negligence in the order itself. An 
engine was to be removed from the premises of a peraon 
who had sold it to the premises of its new owner; and 
before placing it on a cart, it was found necessary to move it 
slightly round. The foreman in charge of a squad of builders' 
labourers, who were at the spot for the purpose of removing 
the " engine-seat," told his men — though he was warned by a 
mechanical engineer who was present that it was not prudent 
to proceed without levers — to help him to lift the engine 
round; and he and the other men proceeded to raise it in 
their hands. While they were doing so, the foreman himself 
let go, in order to get hold of a brick; and the weight 
overpowered the men, and caused them to let down the engine, 
with the result that the hand of one of them, the pursuer, 
was crushed. It was held proved, though the evidence was 
conflicting on the point, that the weight of the engine was not 
too great in ordinary circumstances for the number of men 
employed, and the Court, holding upon that ground that there 
was no negligence on the part of the foreman, assoilzied the 
pursuer's employers. In this case Lord Young made a remark 
upon the meaning of the expression, "bound to conform," 
which it is thought, bears out what has been said upon the 
subsection. His Lordship defined the expression as meaning 
" that the relative position of the parties was such that the 
one owed obedience to the other, and that the order was such 
that it could not be declined vrithout conttmiacy,*' 

Cases on this section have not been numerous, and it may 
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be well to state briefly the circumstances of a few which have 
been very recently decided. The first is MiUward v. Mid- 
Icmd Bailway Go,, 15th Dec. 1884, L.R 14 Q.B.D. 68, a 
case which shows in how humble a position the servant may 
himself be whose orders come under the section and make the 
employer liable. It also shows that the order may be implied. 
The plaintiff, a boy, was employed to assist a carman who 
had charge of a van belonging to the defendants. The 
plaintiff's duties were to attend to the horse, to keep a watch 
over the goods in the van, and to assist in unloading it. He 
was expected to do whatever the carman told him. On 
the occasion of the injury the van contained heavy iron 
frames and had been backed to a goods platform to be 
unloaded. The frames were fastened in an upright position 
by strings, and the carman untied one string and pulled away 
a frame. The plaintiff, with the view of assisting, untied 
another string, according to the usual custom, and in presence 
of the carman, who made no objection but had not expressly 
told him to do so. The other frames then fell and hurt the 
plaintiff, who brought his action under the sub-section we are 
now considering and recovered a verdict which the Queen's 
Bench Division refused to disturb. The Court held that there 
was evidence of carelessness on the part of the carman, that 
the carman was a person in the service of the defendants to 
whose orders the plaintiff was bound to conform and did 
conform, that there was an implied order sufficient to satisfy 
the meaning of the sub-section, and that there was in the 
circumstances evidence that the injury resulted from obed- 
ience to the order. 

Dolan V. Anderson & Lyall, decided by the Second Divi- 
sion, 7th March, 1885, and not yet reported, is a case somewhat 
similar to that just mentioned. It shows that whether or 
not a person in the employer's service is one to whose orders 
a workman is bound to conform is simply a question of fact 
to be decided by the evidence as to the manner in which the 
work is carried on. The workman whom the Court in that case 
held to be a person to whose orders the workman injured was 
bound to conform was the "gaffer" of a small squad of 
labourers, working along with them but receiving somewhat 
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higher wagea The evideDce was that when he told those 
working with him to do anything, they considered themselves 
bound to do it, and if they refused he had to apply to the 
foreman, who was frequently at the place, to support him with 
his authority. This " gaflFer " told the pursuer to go inside a 
cylinder to do some work. He did so. When the work was 
done the cylinder was raised somewhat in order to enable 
him to come out. In consequence of the " gaffer " having care- 
lessly selected a weak chain (though supplied with abundance 
of suitable chains), the cylinder fell upon the pursuer as he 
was coming out and injured him. It was held that he had 
been injured through the fault of the "gaffer;" that the 
" gaffer " was a person to whose orders the rest of the squad 
were bound to conform, and that the injury resulted from the 
pursuer having conformed to his orders. 

Wallace v. Beard/more was decided by the same Court on 
the same day, 7th March, 1885. There the facts were that 
the injured workman had, by the desire of the foreman and 
in order to earn extra wages, gone to work after hours. It 
was proved that there was no obligation on him to do so. 
The Court held that the working being voluntary, the work- 
man was not, in doing it, acting in obedience to an order to 
which he was bound to conform, and also that the foreman 
had not been to blame. 



Impropriety or Defect in Rules, Bye-laws, or 
Instructions of Employer. 

We now come to subsection (4) of § 1, which is in these 
terms : — " By reason of the act or omission of any person in 
the service of the employer done or made in obedience to 
the rules or bye-laws of the employer, or in obedience to 
particular instructions given by any person delegated with 
the authority of the employer in that behalf;*' and which is, 
like subsection (1), provided with a subsection in § 2 
(subsection (2) § 2), intended to qualify and restrict it 
That subsection provides that the workman shall not "be 
entitled to any right of compensation or remedy " under sub- 
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section (4) of § 1, "unless the injury resulted from some 
impropriety or defect in the rules, bye-laws, or instructions 
therein mentioned, provided that where a rule or bye-law has 
been approved or accepted as a proper rule or bye-law by one 
of Her Majesty's Principal Secretaries of State, or by the 
Board of Trade, or any other department of Government, 
under or by virtue of any Act of Parliament, it shall not be 
deemed for the purposes of this Act to be an improper or 
defective rule or bye-law." Here it is the fault of the 
employer, in the strict sense, his personal fault, as dis- 
tinguished from the wider sense in which the law makes the 
fault of his delegate his fault, that is struck at by the Act. 
A master was always responsible for injury caused by his 
conducting work under a bad and dangerous system, or for 
injury caused to a person in his service by giving him an 
order to do a piece of work in a dangerous manner. " Par- 
ticular instructions given by a person delegated with the 
authority of the employer in that behalf" seem, looking to 
the connection in which the words are used, simply to be an 
order given by a person who has no authority to do anything 
but act as the messenger of the employer in giving the order. 

The employer may, by anticipation, discharge himself of 
personal fault by having his rules and bye-laws examined 
and approved by the Board of Trade or any department of 
Government, or he may leave the workman injured to prove 
that there was an impropriety or defect in them. 

The workman claiming under this section must show not 
only that he has been injured through the obedience of him- 
self or some one else to a rule, bye-law, or instruction of the 
employer, but also that such rule, bye-law, or instruction was 
improper or defective ; and the previous approval of such rule 
or bye-law by a Secretary of State, or the Board of Trade, or 
another Government department, raises a presumptio juris 
et dejure that the rule is not improper. It will be observed 
that, under this subsection, unlike subsection (3) of § 1, the 
workman has a remedy for an injury happening through the 
obedience of any one to whom the rule, order, or bye-law 
applies. He does not need to prove that his own obedience 
to it was the cause of his injury. 
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Railway Servants. 

Subsection (5) of § 1 gives a claim for reparation when 
a railway servant is injured " by reason of the negligence of 
any person in the service of the employer who has the charge or 
control of any signal, points, locomotive engine, or train upon 
a railway/' It will be seen at a glance that this subsection 
differs in principle from subsections (2) (3) and (4). These 
subsections make the employer responsible for the negligence 
of those to whom he has entrusted the condition — ^not the 
working — of his plant, and the direction of his workmen. 
The effect of subsection (5) is, in the case of railway servants, 
to sweep away the defence of common employment to a much 
greater extent than in all other cases (but not, as will be 
immediately seen, altogether), and to exclude the presump- 
tion of law, that the servant in entering on the service declared 
himself willing to bear, as one of the risks of the employment 
on which he entered, the risk of the negligence of train 
starters, guards, engine-drivers, signalmen, pointsmen, and 
other servants engaged in manual labour of a similar kind. 
Again, as the negligence may be that of a larger class, so also 
a larger class of persons is given the remedy ; for by § 8 
"workman" is "defined" to mean "a railway servant and 
any person to whom the Employers and Workmen Act, 1875, 
applies." Therefore, any railway servant, whatever his 
duties, whether he be of the class of persons who do 
manual labour and to whom the Employers and Workmen 
Act, 1875, applies or not, is within the remedy of the Act. 

The term « railway" has a popular and ordinary meaning by 
which it is distinguished from a tramway, though the principle 
of the two — that of a way on which are laid rails or plates, 
whereon vehicles having specially-constructed wheels are to 
run — ^is the same. There is no doubt that, as pointed out by 
Mr. Campbell in his recent edition of Eraser on Master and 
Servant, p. 234, the original legal signification of the word 
would include tramways. On the other hand, recent Acts of 
Parliament, adopting the popular and well-understood dis- 
tinction, use tramway in contrast to railway (e.gr., the General 
Tramways Act, 33 & 34 Vict c. 78, §§ 25 and 26). It is 
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thought, with much deference for the opinion expressed by 
Mr. Campbell, that the Employers' Liability Act adopts 
the popular distinction, and that a tramway is not included 
under the term railway. The use of such words as "train," 
"points," "signal," "locomotive engine," seem to indicate that 
the word " railway " is used in its ordinary popular sense. The 
enactment applies both to public and private railways, and to 
railways above or below the ground, nor does the precise nature 
of the power applied to the locomotion of the carriages upon 
the rails appear to signify. The railway might, for example, 
be an electric railway, or as in a case to be immediately noticed, 
the power may be applied by means of a fixed capstan. It 
will be observed that the negligence of persons having charge 
of the way itself in its general condition as a surface on which 
trains are to run, falls properly under subsection (1) of § 1, 
while subsection (5) deals with and provides for the actual 
control and guidance of carriages upon the line. 

A question as to what is a railway in the sense of the Act 
came up in Doughty v. FirbanJc, 20th March, 1883, L.R 10 
Q.B.D. 358. There the plaintiff was employed as an engine- 
driver on a temporary line which was being used for the pur- 
poses of the works at a new line of railway which was being 
constructed. He was injured by the fault of another driver on 
the temporary line. It was objected that the temporary line 
was not a railway in the sense of the Act, but the Court held 
that it was, since it was such in the ordinary meaning of the 
word. It is thought that the test taken in that case bears 
out what has been said as to the meaning of the term. 

In Murphy v. Wilson, 28th May, 1883, 52 Law Journal 
(N.S.) 524, a question as to the meaning of the word " locomo- 
tive " was decided. At a temporary railway, which was being 
used during the repair of a viaduct, there was a steam crane 
which was fixed upon a "trolly." It was intended to lift 
weights, and could be made self-moving by means of a con- 
trivance whereby the steam could be applied to the axle of the 
" trolly," and so move it along the temporary rails which had 
been laid at the place. The Court, however, decided that 
the words, " locomotive," " train," " signal," were words appli- 
cable to the ordinary working of a railway, and that this 
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steam crane, capable of being moved by its own steam, was 
not a "locomotive engine." If it were, one judge asked, 
why should it not be so when plying, as it sometimes did, 
upon an ordinary road ? Doughty v. Firbank, just quoted, 
was cited in this case, and also Parkyna v. Preist, 4th July, 
1881, L.R 7 Q.B.D. 313, where a light tricycle, capable of 
being propelled by the feet or by steam, or both, was held to 
be a locomotive within the meaning of an Act to regulate the 
use of locomotives on highways, which defines a " locomotive" 
for the purposes of it to be, " Any locomotive propelled by 
steam, or by any other than animal power." 

The presence of a locomotive engine is not essential to there 
being a " train." This was decided in Cox v. Gfreat Western 
Railway Co., 3rd April, 1882, L.R. 9 Q.B.D. 106. The railway 
servant injured had been engaged in a goods station belong- 
ing to the defendants, and the injury had been caused by his 
being struck by the foremost of several waggons which were 
coupled together, and moved by means of a fixed hydraulic 
engine, the motive power of which was communicated to the 
trucks by a " capstanman" placing his foot upon a treadle of 
the capstan. The trucks were negligently moved by this 
person, and it was held that they constituted a " train," of 
which the person whose duty it was to attend to the treadle 
had " charge or control" 

There was here " a continuous line of cars on a railroad," 
which is the meaning of " train," according to " Webster's 
Dictionary." If the trucks had not been coupled, but, as 
must often happen in such shunting, merely moved along 
in contact with each other, it is thought they would still 
have constituted a ** train." On the other hand, one truck 
alone, to which an impetus has been given, would not be 
a "train." But, in such a case, the negligence, if any, by 
which the truck had been set in motion, would in most 
cases be found to be that of a person having charge or 
control, either of a " train " of which the truck had formed 
part, or of a locomotive engine by which it had been 
moved. 

The case of Hayaler v. Oreat Western Railway Co, (10th 
December, 1881, 72 La/w Times, 120), appears, although 

E 
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there is no very satisfactory report of it, to have nused the 
question whether two persons can have at the same time 
'* the charge or control " of a locomotive engine, points, or the 
like, within the meaning of the Act The plaintiff, a 
railway servant, had been ordered to attend to an engine 
standing in a yard along with others which were on the 
same line of rails. While he was in a pit beneath the 
engine, doing his work, he was injured by an engine-driver 
on one of the other engines moving those engines against 
that at which he was at work. The defence was, that the 
driver who did this had sent his fireman along to see that 
all was clear and safe, that the fireman had signalled that 
it was, and that, in these circumstances, only the fireman 
could be to blame, and he had no " charge or control." The 
plaintiff, however, obtained a verdict in the County Court, 
which the Court of Queen's Bench refused to disturb, while 
expressing no opinion as to who was in charge or control of 
the engine in the sense of the Act. 

In Oibha v. Or eat Western Railway Co., L.R 11 Q.B.D. 
22, aff. 18th Jan. 1884, L.R. 12 Q.B.D., a somewhat similar 
question arose, aud the point was also mooted whether 
" charge " means the same thing as " control." A railway 
servant, whose duty it was to clean and oil points and wires, 
and do slight repairs to them, but who had no control of the 
points for the purposes of traffic, negligently left a wooden 
box or cover projecting over the metals, and the plaintiff's 
husband, an engine-driver, who was passing the spot on his 
engine, was, in consequence, thrown off, and killed. It was 
conceded that there was no defect in the condition of the 
ways — the point argued in M'Oiffin v. Palmer's ShipbuUd- 
ing Co., L.R. 10 Q.B.D. 6, commented on supra, p. 26 ; 
and it was also conceded that the servant in fault had 
no '' control " of the points ; but it was argued that he had 
"charge" of them. The Court held that he could not be 
said to have either " charge or control " in the sense of the 
Act ; and that he was, in point of fact, only a servant acting 
under the orders of another servant who had charge or con- 
trol The Master of the Rolls was further of opinion that 
" charge " means the " general charge," not charge for a 
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particular moment It was therefore decided that there was 
no evidence for the jury that deceased had been killed 
through a fault for which the defendants were responsible. 

It will be seen from this case that a railway servant, even 
now under the Act, is held to undertake the risk of negli- 
gence on the part of some of his fellow-servants. He must 
bring the servant in fault within one of the categories of 
care of machinery, superintendence, person to whose orders 
he is bound to conform, or charge or control of points, signals, 
locomotive, or train, before he can prevail 



Workman may Sue Employer and Fellow-Servant 
as Liable Singuli in Solidum. 

A workman whose injury is the result of two causes operat- 
ing together to produce it— the negligence of a fellow-servant 
for whom the employer is not, and the negligence of a person 
for whom he is, made liable — has an action against the 
employer and the fellow-servant, for whom the master is 
not liable, as conjointly and severally responsible for the 
injury. They are liable siTigvli in solidum — ^the one for his 
own fault, the other for that for which the law has made him 
responsible. 



Oontributory Negligence — ^Workman continuing to 
Work in the Knowledge of a Danger. 

We now come to subsection (3) of § 2, which provides that 
*' in any case where the workman knew of the defect or 
negligence which caused his injury, and failed within a 
reasonable time to give, or cause to be given, information 
thereof to the employer or some person superior to himself 
in the service of the employer, unless he was aware that the 
employer or such superior already knew of the said defect 
or negligence," such workman " shall not be entitled to com- 
pensation under this Act" 

The common-law doctrine on the subject of contributory 
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negligence is that where the person injured directly contri- 
buted by his own fault to his injury, he cannot recover damages 
in respect of it. His injury is the joint result of his own 
fault and that of some one else, and he cannot legally demand 
of that person to be compensated for the consequences of 
their joint negligence, just because these consequences have 
fallen upon him.* The rule has been judicially laid down as 
being that, " where an event is brought about by the joint 
culpa of two persons, whether joint or several, where the 
culpa of each has contributed to produce the event, and the 
event would not have been produced but for the culpa of 
both, there can be no claim as between these persons for 
reparation of the injury flowing from that event " (Lord 
Justice-Clerk IngUs in M^Naughton v. Caledonia/ifi Railway 
Company, 17th December, 1858, 21 D., 160). 

It is not enough, as will be at once seen, that the injured 
person has been in fault, if that fault has not contributed to 
the accident ; his fault must be one of the causes which pro- 
duce it, and, to use the words of Lord Neaves, the joint 
negligence must " be as clearly established as the ground of 
action requires to be '* {M'Martm v. Hannay, 24th Jan. 
1872, 10 Macph. 411). In actions raised by workmen for 
damages for injuries received at their master's work, it 
frequently appeared at the proof that the injury had indeed 
resulted, as the workman alleged, from a defect in the 
master's machinery or system of working, or from the 
master's personal fault, but also that the servant was 
just as much to blame for it as the master, because he 
had known perfectly well the danger to which the master's 
negligence was exposing him, and had, without insisting 
on precautions for his own safety, gone on with his work, 
and, in doing so, put himself recklessly in danger of the very 
accident which happened. His claim for damages could not, 
in such circumstances, be entertained. Nor did a mere 
complaint to the master of a defect or negligence which 
threatened injury of itself relieve him from being exposed to 
this defence if he went on working without insisting that the 
matter complained of should be rectified. Such a complaint 
might even make his case worse, because it would show that 
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he knew the danger, and might deprive him of the excuse that 
he, being less experienced than his master, left to him the con- 
sideration of the question, whether the work was a safe one 
or not* The workman's subsequent conduct in working on 
without insisting on his safety being secured, after a mere 
complaint of the danger, gave point and strength to the con- 
tention that he had determined to take the risk of the 
danger. Thus, where a waggon-driver in the employment of 
a contractor for making a line of railway alleged that he had 
been run down and injured owing to the unfitness for the 
work it had to do of the horse which had been supplied to 
him ; that he had, before the accident, remonstrated with his 
employer on the, danger of doing the work with so unfit 
a horse, and had been promised a better horse, which had 
never been supplied, the Court held that there was not 
even disclosed a case to go to proof, and dismissed the action 
as irrelevant The Lord Justice-Clerk said : " It appears to 
me, looking to the averments, that this is a plain case of 
manifest danger, equally well known to the master and 
servant ; and I think it would be against principle to allow 
responsibility to be laid on the master in the circumstances 
alleged ; ... if a servant in the face of a manifest danger, 
choose to go on with his work, he does so at his own risk " 
(CHchton V. Keir and Crichton, 14th February, 1863, 
1 MacpL 407). This decision followed the older case of 
M'NeiU V. Wallace & Co., 7th July, 1853, 15 D. 818, and 
has very recently been followed in a closely analogous case 
(M'6ee v. Eglvaton Iron Com/panyy 9th June, 1883, 10 R. 
957), where an action was brought by a "screenman" at 
a colliery, for injuries sustained through his being, as he 
alleged, supplied with wood of £|, kind unsuitable for " sprag- 
ging " waggons. He had been some years at the work, and 
was quite familiar with it. He stated that he had made 
complaint to the defenders' foreman on two occasions, but 
had been informed that no better wood was to be had, and so 
had worked on and received the injuries of which he com- 
plained. The Court had not in this case to consider whether 
the Employers' Liability Act had altered the question. 
The action was brought in the Court of Session, and as 
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no notice had been given under the Act, the pursuer could 
not have founded upon it. In the still more recent case of 
Wilson V. Wiahaw Goal Co., 2l8t June, 1883, 10 R 1021, 
the rule that a workman who knowingly, and without 
any necessity, incurs danger, cannot afterwards throw the 
consequences on his employers, was again illustrated. In 
England the rule is the same, and is treated as an example 
of the wider rule, volenti non fib injuria. Thus, in 
Woodley v. Metropolitan District Railway Co., 14th Feb. 
1877, L.R., 2 Ex. Div. 384, the plaintiff was the servant of 
a contractor engaged to execute certain brick-work on the 
side wall of a railway, and had been sent to work in a dark 
tunnel. The line curved so much at the point at which 
the plaintiff was at work, that the Ughts of trains, which 
passed the place at frequent intervals, could not be seen 
until they were close upon the spot at which he worked. 
After he had been at work for a fortnight, the plaintiff was 
struck and injured by a passing train. The Court held that 
the defendants were to blame for deficient precautions for his 
safety, but held also that he had accepted the employment in 
full knowledge of the danger, and could not recover damages 
for his injuries. It was for him, if he thought the work unsafe 
— ^and he had the best means of judging of that matter — to 
stipulate for further precautions for his safety, and if these 
were not taken, to refuse to work. 

But, in order to raise this defence, the danger must be at 
least as manifest to the servant as to the master. It is 
not enough that there be a suspicion of danger. The work- 
man's negligence must be clear. Thus, where a pursuer 
had expressed doubt of the safety of a platform on which he 
had been ordered to work, and yet, having no alternative but 
to go on working or be dismissed, had gone upon it, and 
received injuries in consequence of its fall. Lord Deas, while 
concurring with the rest of the Court in deciding the case on 
other grounds, expressed the opinion that the pursuer was not 
bound to refuse to obey the order {M'Aulay v. Brovmlie, 9th 
March, 1860, 22 D. 975). So, also, in McMillan v. M'MUlan, 
13th June, 1861, 23 D. 1082, an apprentice had been ordered 
by a foreman to assist to carry a heavy log, and was alleged to 
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have died from over-exertion in attempting to obey the order. 
It was also alleged that the order had been accompanied 
with threats, and that assistance to perform it had been asked 
for and refused. The Lord Ordinary refused to send the case 
to a jury, on the ground that the deceased might lawfully 
have refused to obey the order, and was entitled to do so, 
rather than to expose himself to danger. " Obedience is no 
longer a duty when attended with personal danger." The 
Court, however, decided that issues ought to be allowed, 
because it was a question for a jury whether an unskilled 
workman, and still more an apprentice, ought, in the particu- 
lar circumstance of the case, to have refused to obey. To 
adopt the language of a subsection already examined, a work- 
man is not "bound to conform" to an order which will 
certainly lead him into an unnecessary danger. 

It is clear, then, that at the date of the passing of the Act, 
the feet that a workman knew of a danger not necessarily 
incident to his employment, and worked on in the knowledge 
of it, raised an inference that he was content to expose 
himself to it. It was evidence of contributory negligence, 
and in the circumstances of many cases, conclusive evidence. 
Where it was so, it debarred the workmaii from claiming 
damages if the event happened, the risk of which he thus took 
upon himself. Nor did a mere complaint, on which no action 
was taken, improve his position; it might even make it worse. 

Such being the state of the common law, the enactment of 
the subsection we are now considering, — that a workman 
should not be entitled to compensation "in any case where he 
knew of the defect or negligence which caused his injury, and 
failed within a reasonable time to give, or cause to be given, 
information thereof to the employer, or some person superior 
to himself in the service of the employer, unless he was 
aware that the employer, or such superior, already knew of 
such defect or negligence,"— was felt to raise a considerable 
difficulty. The inference was quite clear, that if the work- 
man did give information of the defect or negligence, his 
continuing in his work was not to bar his remedy against the 
master. Hard cases had occurred, in which a man did not 
dare to refuse to work, for fear of losing his employment, 
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and then, when the injury happened, had been held barred 
from recovering damage from the employer, and it was 
desired to provide against these cases. But working in the 
face of a seen danger had always been treated as such strong 
evidence of contributory negligence as almost to prove a 
typical example of it ; and the question arose whether contri- 
butory negligence was, for the purpose of the Act, abolished as a 
defence. It was known that this had not been intended, because 
a clause which was proposed while the Act was in Committee 
of the House of Commons, and which ran, " provided always 
that the workman injured did not materially contribute by 
his own negligence to the cause of his injury " had been struck 
out by the advice of the Attomey-Gteneral, that it was matter 
of conmion law, and therefore unnecessary. An argument 
more legitimate in the construction of a statute has also been 
already indicated (mpra, p. 18), that the Act only gives a 
workman *'the same right of compensation and remedies 
against the employer" as a stranger lawfully on the premises. 
The question came up for consideration in the Court of 
Queen's Bench in Stuart v. Evans, 23rd May, 1883, 49 L.T. 
Rep* 138. A workman named Stuart was employed to 
slate certain new houses belonging to the defendant at a 
certain rate, the defendant supplying the scaflfolding which 
Stuart needed to use. On the occasion of the accident some 
of the poles proper for such scaflfolding had been removed by 
the defendant. Stuart observed this, and knew the scaflfold- 
ing to be unsafe. But he was also aware that the defendant 
knew it. In consequence of the very defect which he had 
seen, the scaflfolding fell, and he was killed. The action was 
by his widow. The County Court Judge found that the 
scaflfolding was "manifestly unsafe, both to Stuart and to 
others," and that Stuart had been guilty of contributory 
negligence; but he held, having regard to the subsection 
we are now considering, that contributory negligence was 
not a good defence under the Employers' Liability Act, 
and he therefore gave his verdict for the widow. On the 
case coming before the Queen's Bench Division (Watkin 
WiUiams, Gave, and A. L. Smith, J.J.), these Judges held 
that contributory negligence is not abolished as a defence^ 
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but is still a good defence. They did so on the ground 
just indicated, that what is a defence in the case of a 
stranger is made, by the very section (§ 1) which gives the 
remedy, a defence against the workman. But they held, in 
the second place, that knowledge of a defect or negligence 
may be, but is not necessarily, contributory negligence — that 
it is only an element of contributory negligence. In the 
particular case, they held that the contributory negligence 
was not made out, one Judge saying that *' it was not for him 
(the deceased Stuart) to criticise whether the scaffolding was 
properly or improperly erected." It is to be regretted that 
there is no other report of the case, since some of the expres- 
sions of the Judges appear to imply that the scaffolding was 
only questionably safe, and not as the County Court Judge 
is reported to have found, " manifestly unsafe both to Stuart 
and to others." If it was the latter, it is hard to see how the 
ascending it in order to work was not contributory negligence. 
The case of M'Mcmagle v. Baird & Co», already fully referred 
to (av^'a, p. 42) is a somewhat similar one. Here, as will be 
remembered, there was knowledge of the defect, and also 
knowledge that the defect was known to the workman's 
superiors, and it was held that the workman's action was not 
barred by contributory negligence. The case of Orant v« 
DryadaZe, 12th July, 1883, 10 E. 1159, which was brought at 
common law, and under subsection (1) of § 1 of the Statute, 
is also a useful case upon this point. The facts were, that 
the injured workman was engaged in preparing a charge to 
blast rock in a quarry, at the edge of which, to his knowledge, 
stood a steam crane. The furnace of this crane was not 
provided with a plate to catch cinders falling through the 
bars, and a hot cinder fell and ignited the blasting powder 
with which the workman was working, and caused the 
injuries in respect of which the action was brought* The 
workman (Grant) knew quite well that cinders sometimes fell 
into the quarry. The defence was that there was no defect 
in the crane, and, alternatively, that Grant was guilty of 
contributory negligence. On this point Lord Young, 
who held, along with the rest of the Court, that the 
crane was defective by reason of the absence of a plate to 
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catch the cinders, made the following observations, which 
form a valuable summary of the law upon the point under 
discussion : " But it is contended that the pursuer, knowing 
of the faulty and dangerous arrangement, as I assume he did, 
and choosing to work under it, is barred from complaining of 
it, and so is precluded from recovering compensation for the 
injuries which he sustained in consequence of it I cannot 
assent to this contention, which is^ indeed, very comprehensive. 
It is true that a man who voluntarily — that is, unnecessarily 
— encounters a seen danger, which by ordinary care and 
attention to his own safety he might have avoided, shall not 
recover. This is the typical case of contributory negligence. 
But this wholesome rule is only applicable when the danger 
was visible and avoidable, so that a man with ordinary care 
of his own safety would avoid it, and be chargeable with 
want of ordinary care if he did not It would, for example, 
have applied here had it appeared that the pursuer pro- 
ceeded to charge his mine with powder under a descending 
shower of hot cinders, for to proceed with such work at such 
a time would have been inexcusable rashness on his part. 
But to say that he knew he was exposed to the possibility 
of such an irruption is another matter ; and I cannot listen 
to the defender, who, as a master quarryman, defends his 
conduct — ^that is, the arrangements which he sanctioned, 
and indeed, ordered — as being consistent with the reason- 
able safety of his workmen, when he accuses the pursuer of 
inexcusable rashness or want of ordinary care of his own 
safety in working under them. On considering the evidence 
in the case, and hearing a full argument, I am of opinion 
that they were not consistent with the reasonable safety of 
the workmen; but I decline, on the suggestion of their 
author, to impute inexcusable rashness or want of ordinary 
care to a workman for the mere fact of working under them 
with his master's assurance that they were reasonably safe." 
The rest of the Court concurring in holding that there was 
negligence on the part of the master, but no contributory 
negligence by the workman, damages were awarded, — ^the 
judgments of the Sheriffs, who had refused them on the 
ground of contributory negligence, being reversed. The 
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doctrine expounded by Lord Young seems entirely in agree- 
ment with that of Stuart v. Evans, akeady narrated (p. 56) ; 
and the cases show that knowledge of defect is not necessarily 
contributory negligence, but only evidence of it, which may be, 
as in the cases of Crichton, M'Oee, and WoodLey (mpra, pp. 
53, 54), irresistible, or may be excusable. The special provisions 
on the subject in the Act seem to make it more easy to escape 
the defence in an action under the Statute than in a case at 
common law ; and the reader will observe that that seems 
to have been conceded in argument in the case of M'Qee. 
The recent case of Rooney v. Allan, I7th July, 1883, 10 R. 
1224, in which it was unnecessary to found on the Statute 
because the common law provided a remedy, was one in 
which the Court, on grounds which seem exceedingly clear, 
reversed a judgment in the master's favonr which was 
founded on contributory negligence. The accident happened 
through the breaking of a weak link in a chain which was 
being used to raise goods out of the hold of a ship. The 
pursuer need not have been, as he was, standing in a place 
at which the occurrence of such an accident would be 
dangerous to him ; and on the ground that there was a safe 
place for him to stand under shelter of the deck, while 
he had chosen to stand under the ascending load of goods, 
the Sheriff-substitute held that there had been contributory 
negligence. The Court held, however, that as there was no 
danger in standing where the pursuer did if the chain had 
been, as it ought to have been, a good one, there was no 
negligence in not standing beneath the deck lest it should 
turn out that the chain was bad. It was not a seen but an 
unseen danger. It will be observed that the case was one to 
which the first subsection of § 1 would have been applic- 
able, and the case therefore illustrates the remark already 
made that to some extent the Act includes what was matter 
of common law. 

It may be useful here briefly to state the facts of an 
English case in which the workman's knowledge that a servant 
superior to him in the employer's service knew of the negligence 
which caused the injury, excused him from the obligation of 
making complaint. In Owens v. MoAidsUy, 25th Feb. 1882, 
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72 Law Times, 298, the facts were that Owens (a deceased 
workman whose widow was the plaintiflf) was engaged in 
removing a heavy plate of metal in the defendant's works. 
In order to do so he had to seize it by a " grab," but owing 
to the position in which it had been made to stand, the "grab" 
could only catch it at an angle of 45 degrees. This was un- 
safe, and a fellow-workman of the deceased pointed it out to 
a person superior both to himself and to the deceased in the 
service, and asked him to have it placed in a safe position 
for the " grab " to be applied. That superior refused to do 
so, and the deceased went on with the work and was injured 
in consequence. The jury found that the accident happened 
through this unsafe mode of removing the plate, that the 
deceased knew it was unsafe, and that he knew that the fore- 
man knew that. The verdict was for the plaintiff, and the 
Court (Field J. and HuddUston B) upheld it. 

It appears from the cases reported to have been decided 
in the English County Courts, in which actions under the 
Act are frequently tried by jury, that it is common in cases of 
this class to put to the jury specific questions framed in the 
language of the Statute — for example, such questions as were 
put in Etherington v. Harrison, 22nd Dec. 1881, 8 County 
Court Chronicle, 25S — ^viz. : — 

" (1.) Was there a defect in the ways, works, &c., of the 

defendants ? 
" (2.) Was it the cause of the accident ? 
" (3.) Did the deceased know it ? 
" (4.) Did the deceased know that the defendant knew of 

it?" 

These questions being all answered in the affirmative, the 
judgment goes for the plaintiff. 

A curious case decided in the Queen's Bench Division, and in 
which a workman suspected the danger which was afterwards 
proved to have existed, but on the defendants' manager 
assuring him there was no danger, continued the work, may 
be here referred to. The case was Muatoe v. The Henry 
Rifle Barrel and Small Arms Co,, Limited, 3rd May, 1883, 
75 L.T* p. 30. A shell which had been fired at one of the 
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forts of Alexandria during the recent bombardment was found 
after the fort was taken, lying unbroken in the fort, and it 
was brought home by an officer who, desiring to give it 
away as a present, handed it to the defendants to be cut in 
half and mounted. The defendants* manager, Purvis, found 
that it was not empty, but not knowing that it was still 
loaded, gave it to the plaintiflF (Mustoe) telling him to cut it 
in half The plaintiflF, having probed it, said it was loaded, 
but Purvis ridiculed the idea, and the plaintiflF then took out 
of it a material which Purvis said was chiefly sand, but which 
turned out afterwards to be powder. Then he took more out 
(which was seen to be powder) and said he did not like the 
job, but Purvis ridiculed his fears and told him that if it did 
go oflF the hole in the top was so large that no harm would 
ensue. He then took it on his knees and proceeded to cut 
it, but when he began to do so it exploded and injured him. 
The Court, reversing the decision of the County Court Judge, 
held that there was evidence for the jury of negligence by 
Purvis, for whom the defendants were responsible, and there- 
fore the verdict of the jury in the plaintiflF's favour stood. 

The following propositions, it is thought, may be stated as 
the result of the terms of the Act, and the decisions which 
have been cited : — 

(1.) The Act has not abolished the defence of contributory 

negligence. 
(2.) Working in the face of a seen danger is not necessarily 
contributory negligence. It may be contributory 
negligence, and it is evidence of it. 
(3.) The danger which the workman sees, complains of, 
and continues to incur may, on the other hand, be 
of such a character that no man exercising ordinary 
care for his own safety would continue to incur it, 
by whomsoever he was ordered or encouraged to 
do so. Then the continuing to incur it is con- 
tributory negligence. Obedience is not a duty 
when it is attended with obvious personal risk. To 
a person incurring such risk, the maxim, volenti non 
fit injuria, clearly applies. This was expressed in 
another form by Lord Young in M*Ma/nu8 v. J. <tf C. 
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Hayy previously cited (p. 43), where he took occa- 
sion to supply, as a test for the expression, " bound 
to conform," Could the order be refused " without 
contumacy " ? 
(4.) Where the risk is not of the kind indicated in the 
last paragraph, a workman who knows it and com- 
plains of it is in a position to claim damages if the 
accident afterwards happen through the defect or 
negligence which caused the risk. If, knowing it, 
he fail to give notice, he cannot seek damages ; but 
that seems to be rather on the principle of personal 
bar than of contributory negligence. He ought 
to have protected both his master's interest and 
his own safety by a timely warning of the danger, 
and he ought not to recover damages when he kept 
this knowledge to himself 
The warning of the defect or negligence which causes 
danger may be given by the workman either to the 
employer himself, or to some "person superior to himself in the 
service of the employer." It has been recommended, on very 
clear grounds of expediency, that the warning, if not given 
to the employer himself, should be given to a person in 
authority in his service, for whom the Act makes him 
responsible. If the complaint be made to a person to whose 
orders the workman is bound to conform, or to a superin- 
tendent in the sense of the Act, there can be no doubt at 
all that it has been given to a person superior to the work- 
man, or that the complaint has had the best chance of 
receiving attention which the workman can give it. But the 
Act does not bind him to give his warning to such a person. 
It seems rather to be intended that the class of persons to 
whom complaint may be made shall be as wide as possible, 
and that whoever has been placed by the master in a posi- 
tion of greater responsibility and importance than the work- 
man, that person is one to whom the warning may be given. 
Such persons are more likely to be attended to in their 
complaints and remonstrances. If the person to whom the 
complaint is made that a piece of machinery is in a defective 
and unsafe condition be himself the person "entrusted" with 



employers' liability act, 1880. 63 

the charge of it, he may be a person superior to the workman 
complaining. The fact that he has charge of keeping plant 
or machinery in repair will, in all probability, indicate that 
he is superior in the service to a mere labourer. But though 
entrusted with the duty of seeing that a particular piece of 
machinery is in proper repair, a workman may yet not be 
" superior " to the person who has been injured. 

In concluding this subject, it may be said that a Court 
before which is brought an action founding on the Act and 
raising questions of contributory negligence, alleged to consist 
in working in the knowledge of a defect or negligence 
causing danger, will have to decide upon these questions:— 

(1.) Whether the danger was such that instant warning, 
accompanied with refusal to work till a remedy 
should be provided, was the proper course for the 
workman to take ? 

(2.) Whether the danger was only such that, while the 
workman was bound to give warning of the defect 
or negligence which caused it, he was entitled to 
go on working after giving such warning ? 

(3.) What was a reasonable time in which to give the 
warning? 

It may sometimes happen that the pursuer's own aver- 
ments make it clear that the first question ought to be 
answered without inquiry. The contributory negligence 
may be so clear on the pursuer's own averments that a proof 
would be a needless expense. Such a case, however, rarely 
occurs, and the special provisions of the Act on the subject of 
working in the knowledge of a danger make the Courts 
even more unwilling to decide without enquiry a case 
founded upon the Act than they have always been so to 
decide a case founded upon the common law. The ascertain- 
ment of the facts will enable the. Court to come to a conclu- 
sion as to the nature of the danger and the duty of the 
workman in the particular circumstances. The answer to 
the third question — ^What was a reasonable time in which 
the warning ought to have been given? — will involve an 
inquiry into the particular circumstances of the case and of 
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the workman's employment — such as, in the case of a Work- 
man who does not carry on his work under the immediate 
supervision of the employer or a superior servant, the fre- 
quency of the visits of a superior servant, the duty of the 
workman, in the circumstances of the case, to seek him out 
and communicate with him instead of awaiting his next yisit, 
and a multitude of other considerations arising from the 
specialties of the case. 

A workman need not give warning of the defect or negli' 
gence when he is aware that it is already known to the 
employer, or to the servant superior to himself to whom it 
would otherwise have been his duty to give warning. But if 
he refrain on this ground from giving warning, it will lie on 
him to prove that the employer or superior had this know- 
ledge. If the result of the defect ox negligence be that he 
be killed, his representatives must not only bring home to 
the employer or the superior servant knowledge of the defect 
or negligence, but also that the deceased knew that the 
employer or superior servant knew of the defect or negli- 
gence. We have already seen that it is a frequent and con- 
venient practice in cases arising under the Act in England 
to put this question specifically to the jury, supra, p. 60. 



Sections 3 and 6. — ^Amount of Compensation Recover- 
able under the Act 

We come now to § 3 of the Act, which provides : — " The 
amount of compensation recoverable under this Act shall not 
exceed such sum as may be found to be equivalent to the 
estimated earnings, during the three years preceding the 
injury, of a person in the same grade employed during those 
years in the like employment and in the district in which 
the workman is employed at the time of the injury." 

The general rule of liability in damages is, that a wrong- 
doer is answerable for all the damages which have directly 
resulted, or in the natural course of things must necessarily 
result from his illegal act. In estimating damages under 
the Act this principle is departed from and an arbitrary 
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maximum is fixed, which the Judge is not entitled to exceed, 
while even within its limits it is contemplated that he, albeit 
frequently engaged in assessing, without assistance, sums by 
way of damages far greater than any that are likely to be 
awarded under the Act, may call to his aid the assistance of 
assessors for the purpose of assessing the amount of compen- 
sation. It may be useful to give two illustrations of the 
principles of assessment of damages for bodily injury, as such 
principles were applied previous to the date of the Act, 
The first of them will indicate how highly desirable it is, in 
the interest of a workman whose claim against his master is 
one which the law will recognise independently of the 
Act, that the action be not laid wholly on the Act. The 
case alluded to is that of M'Kechnie v. Henderson, 12th 
Feb. 1858, 20 D. 551. The pursuer, a man of twenty-one 
years of age, who had been making ten shillings a-week, lost 
his sight through the fault of the defender, his master, in 
supplying him with a defective tool. An actuary proved 
that to purchase an annuity of ten shillings a-week (£26 per 
annum) for a man of pursuer's age would cost £520. The 
Sheriff-substitute decerned for £500. The Sheriff, of whose 
decision and the reason for it the Court subsequently 
expressed approval, reduced the damages to £400, saying, 
'' It is a most fallacious way in estimating such damages, to 
take the price of an annuity effeiring to the amount of the 
pursuer's wages at the time. In addition to this there must 
be considered the chance of the pursuer's health failing, or 
his employment fluctuating or ceasing, or his being affected 
with some of the severe casualties to which all classes, and 
particularly those employed about machinery, are subject. 
, , . On the other hand, there is to be considered the chance 
that the pursuer's wages might have risen above 10s. a-week, 
as it is well known that skilled workmen in his trade some- 
times get 20s., or even 30s. a-week. It appears to the 
Sheriff that the chance of such a rise in pursuer's case was 
more than counterbalanced by the chances of cessation or 
intermission of regular wages," 

Now it is very important to observe that such a case hap« 

pening since the date of the Act would fall within subsection 

F 
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(1) of § 1. Under the Act, the very utmost that could be 
recovered, be the injury never so great, would be in the case 
of a man earning ten shillings a-week, assuming that to be 
the average wages of a person in the same grade of employ- 
ment for the preceding three years, a sum of £78. But the 
Act does not (for reasons which have been fully stated, supra 
pp. 31 and 32) exclude the remedy of the common law, and at 
common law the damages, fairly assessed, would be £400. 
In such a case, therefore, it would be very important to bring 
the action at common law and alternatively under the Statute 
in the event of the pursuer for any reason not recovering 
damages at common law. That has been the practice ever 
since the Act passed, a practice entirely justified by the 
decisions as to the true nature of the remedy provided by the 
Act which have already been cited. There is, indeed, one 
case {Munday v. Thames Iron Works Co., 14th Nov. 1882, 
L.R. 10 Q.B.D. 59), more fully referred to infra p. 85, in 
which one Judge appears to have doubted the competency of 
such a procedure ; but his remarks, even if they can be so 
interpreted, were not necessary to the judgment in the par- 
ticular case. 

The other illustration, while not taken from the relation of 
moMer and servant, is also valuable, inasmuch as it exhibits 
the method of assessing damages in favour of persons entitled 
in case of death, where bodily injury occurring through 
fault has resulted in death. It is the case of Russell Y. 
Caledonian Railway Co., 5th Nov. 1879, 5 R 40. A miner 
had been killed through the fault of the defenders' servants. 
Damages for his death were thus estimated by the Sheriff- 
substitute, and were not disturbed by the Court when the 
case came up on appeal on the question of fault: "The 
deceased was forty-one years of age, and was making miner's 
wages. I have calculated that for ten years he would have 
earned those wages, and that on an average they would have 
been £1 a-week. That amounts to £520. One-third of this 
sum, however, would have been spent on himself, so that the 
damage suffered by the pursuers, according to my estimate, 
is £347. They are in addition entitled to damages for 
solaiiium, and I have made the amount £400 in all. The 
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eldest child is sixteen, and the second eleven. The four 
youngest children are from eight years to a few months old." 

This case, besides illustrating plainly the method in which 
damages are fixed, and thereby the desirability of not laying 
an action on the Statute alone, whenever, as in a case where 
defective machinery has been supplied through the fault of 
the employer, it can also be laid on common law, points to 
the fact that in Scotland an element in assessing damages is 
8olativ/m, for injured feelings. That is a ground of damages 
unknown to English law, and it is plain that a Scottish judge 
has little margin for giving damages for solativ/m where all 
that is to be recovered is not to exceed three years* earnings. 
The Act, then, does not err in the direction of allowing too 
large damaged. A boy of fifteen just beginning to learn his 
trade will, if injured from a cause for which this Act provides 
his only remedy, receive a sum of damages almost ludicrously 
small. 

The "estimated eammgs" of apereon in the same grade 
employed during the three years preceding the injury in the 
like employment and the same district, appear to be the 
average wages which such a person would have earned during 
those years taking into account loss of work from strikes, dull 
trade, and the like causes. The words "employed during 
those years " when read along with the rest of the section do 
not appear to mean that the amount shall be calculated on 
the footing of constant work unless, as matter of fact, there is 
reason to believe that full employment could readily be 
obtained during the three years. It is almost the invariable 
practice to crave decree for the cumulative amount of wages 
earned by a workman of the pursuer's grade, assuming him 
to have been fully occupied during the whole three years. 

A case haa occurred in which the injured workman had 
previously been a soldier, and was at the time of the accident 
on the Reserve List, available for service if called on, and 
entitled meanwhile to a pension of 6d. per day. The injury 
rendered him unfit for service in the Reserve. He sued for 
the amount of three years' earnings, and for three years* loss 
of pension. In consequence of the verdict of the jury the 
point did not require decision, but it is thought that the 
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claim for three years' loss of pension was bad under the Act* 
The words of section 3 are quite against it, apart altogether 
fron^ the implication from § 5 to be immediately noticed 
(Bolton V. Midland RaUivay Co., 30th June 1882, 73 L.T. 
184). 

Questions may arise as to the interpretation of the term 
" district in which the workman is employed at the time of 
the injury," albeit that the tendency of wages in any particular 
trade to a uniform rate may make such questions compara^ 
tively rare and unimportant. The answer to the question. 
What is a district in the sense of the Act ? will depend, it 
is thought, not so much on any other circumstance as on the 
nature of the trade, and the conditions under which it is 
carried on. The interpretation of the word might vary very 
much according as the earnings of a &rm labourer or a collier 
were to be estimated. 

Section 5 provides: "There shall be deducted from any 
compensation awarded to any workman, or representatives of 
a workman, or persons claiming by, under, or through a 
workman in respect of any cause of action arising under this 
Act, any penalty or part of a penalty which may have been 
paid in pursuance of any other Act of Parliament to such 
workman, representatives, or persons in respect of the same 
cause of action ; and where an action has been brought imder 
this Act by any workman, or the representatives of any 
workman, or any persons claiming by, under, or through such 
workman, for compensation in respect of any cause of action 
arising under this Act, and payment has not previously been 
made of any penalty or part of a penalty under any other Act 
of Parliament in respect of the same cause of action, such 
workman, representatives, or person shall not be entitled 
thereafter to receive any penalty or part of a penalty under 
any other Act of Parliament in respect of the same cause of 
action." 

This section seems to call for no remark. It is intended to 
secure that the workman shall not receive from his employer 
both a penalty under another Statute and also full compen^ 
sation under the Employers' Liability Act. Any penalty 
recovered is to be imputed to the compensation which can 
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be recovered under the Act. Again, if an action for compen- 
sation has been raised, and compensation has been recovered, 
the penalty cannot afterwards be recovered. For example, if 
damages had been obtained under this Act by a person who 
had been employed in a factory, and had been injured through 
the fault of his employer in failing to fence machinery 
required by the Factory and Workshop Act, 1878, to be 
fenced, the penal compensation or fine of £100 provided by 
§ 82 of that Act could not afterwards be imposed and applied 
for his benefit, or that of his fitmily. It would not matter 
that the damages already recovered were less than three 
years' earnings. The penalty could not be sued for at all 

In the only case known to have occurred in which a pur- 
suer claimed both damages under the Act and penalty under 
another Act (the Factory and Workshops Act, 1878), the 
claim under the latter was withdrawn before the case went 
to trial. This seems, however, to have been upon another 
ground than the incompetency of recovering both the 
damages and the penalty {Magee v. Dalglish, Falconer & 
Co,, 28th May, 1884, 21 S.L.R. 569). 



Notice of Iqjury— Manner of Serving Notice, 

Sections 4 and 7. 

Section 4 provides that "an action for recovery of compensa- 
tion under this Act shall not be maintainable unless notice that 
injury has been sustained is given within six weeks and the 
action is commenced within six months firom the occurrence 
of the accident causing the injury, or, in case of death, within 
twelve months from the time of death ; provided always that, 
in case of death, the want of such notice shall be no bar to 
the maintenance of such action, if the Judge shall be of opinion 
that there was reasonable excuse for such want of notice." 

These provisions for the giving of notice and the limita- 
tion of the period within which the action may be brought 
have the effect of establishing two conditions precedent to an 
action being allowed to proceed under the Act. The first is 
.notice of injury within six weeks from the date of the acci- 
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dent which causes it; the second is the commencement of 
the action within six months from the same period. An 
action is not " maintainable " unless these conditions are pre- 
sent. They are only relaxed in the case of the death of the 
workman injured by the accident, and to this effect : — 
(1) In such a case, the time for bringing the action is 
extended to twelve months; and (2) that period of twelve 
months is to date, not, as in the case of the injury not ter- 
minating fatally, from the date of the accident, but from the 
date of the death. The notice of injury — for it is to be 
observed that it is not a notice of action — is intended to 
give the employer information, and enable him to make 
inquiries within a brief period of the accident It is 
meant to protect him from unfounded claims beiug raised 
after the opportunity of inquiry into the alleged accident 
has been lost by lapse of time. "The Act has, for good 
reasons, required notice to be given to prevent frivolous 
actions, and to enable the employer to ascertain whether he is 
really liable, or whether there has been an injury at all, or 
whether the claim is fraudulent" (Grove, J., in Moyle v. 
Jenkins, infra). The decided cases show, however, that 
the manner in which §§ 4 and 7 have been expressed — 
making notice, as they do, a condition precedent to the action 
— has worked some hardship. Employers, who were from 
the first perfectly well aware of the accident, of the injury 
resulting, and of the whole facts, have been enabled to 
found upon the terms of the Act to throw out actions to 
which they might otherwise have had no defence. 

The point that the giving of the notice, such as is required 
by § 4, is a condition precedent to an action under the Act, 
was decided in Moyle v. Jenkins, 6th Dec. 1881, L.R 8 
Q.B. 116. Indeed, it seems hardly to have been disputed 
that the giving of notice was made such by the Act. The 
question in the case was rather whether the notice must be 
given in writing; and as the Court decided that question 
in the affirmative, on a construction of §§ 4 and 7 taken 
together, it will be proper here to quote § 7 so far as bearing 
on the point under discussion. Section 4 having provided 
that the action shall not be maintainable without notice, 
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§ 7 goes on to describe the nature of the notice which is 
to be given: "Notice in respect of an injury under this 
Act shall give the name and address of the person injured, 
and shall state in ordinary language the cause of the injury, 
and the date at which it was sustained, and shall be served 
upon the employer, or if there be more than one employer, 
upon one of such employers. The notice may be served by 
delivering the same to or at the residence or place of business 
of the person on whom it is to be served. The notice may 
also be served by post by a registered letter, addressed to the 
person on whom it is to be served at his last known resid- 
ence or place of business ; and, if served by post, shall be 
deemed to have been served at the time when a letter con- 
tiedning the same would be delivered in the ordinary course 
of post ; and in proving the service of such notice, it shall be 
sufficient to prove that the notice was properly addressed 
and registered. Where the employer is a body of persons, 
corporate or unincorporate, the notice shall be served by 
delivering the same at, or by sending it by post to, the office, 
or, if there be more than one office, any one of the offices of 
such body." These provisions clearly contemplate that the 
notice shall be in writing. The facts of Moyle's case were 
that the employer knew perfectly well that the workman 
had been hurt, and had seen him, and got an accoimt 
of the injury from him immediately after it happened. But 
there was admittedly no written notice, and the Court, hold- 
ing that such was necessary, decided against the plaintiff. 
Want of notice has been often successfully pleaded as a 
defence — the case not being one of death. In one case, 
decided in an English County Court (Macey v. Hodson, 15th 
December, 1881, 72 L.T. 140), it was held not to be a 
"reasonable excuse for want of notice," — ^the case being one 
in which the workman had died from the result of the 
injury — that at three separate meetings with a person repre- 
senting the family of the deceased, a member of the defend- 
ant's firm had said, " We will do our duty by the widow." 

But, while notice must be given, and must be in writing, 
it is not a formal or severely accurate document that must be 
sent. It is to express in writing, in the " ordinary language" 
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of people in the position in life of workmen as they are 
defined by the Act, those things of which the employer 
ought to have notice for his information, and which are (1) 
the name and address of the injured person ; (2) the cause 
of the injury; and (3) the date at which it was sustained. 
Section 7, in words which have not yet been quoted, goes on to 
provide that "a notice under this section shall not be deemed 
invalid by reason of any defect or inaccuracy therein, unless 
the Judge who tries the action arising from the injury 
mentioned in the notice shall be of opinion that the defend- 
ant in the action is prejudiced in his defence by such defect 
or inaccuracy, and that the defect or inaccuracy was for the 
purpose of misleading.** 

In Moyle v. Jenkins (cited supra), the defendant had, 
within the six weeks, received from the matron of the hospital 
to which the plaintiff had been sent, a letter saying, " I beg 
to inform you that it was found necessary to amputate the 
right arm of Alfred Moyle to-day, and he is getting on as 
well as can be expected." It was not contended that this 
letter was a notice under the Act — even a notice which could 
have been cured under the provisions which have just been 
quoted. 

In Keen v. MUhuall Dock Co., 15th March, 1882, L.R. 8, 
Q.B.D. 482, the facts were that an injury happened to the 
plaintiff on 31st May, 1881, and he reported it verbally to 
the defendant's inspector, who wrote down the particulars 
and sent them to the superintendent of the docks. A week 
after the plaintiffs solicitor wrote to the defendants, stating 
that he was instructed by " George Keen, of 136 Rhodeswell 
Boad, Limehouse, to apply to you for compensation for 
injuries received at your dock, particulars of which have 
already been sent to your superintendent. I shall be glad 
to hear from you on the subject." It will be seen that this 
writing neither stated the " cause " of injury nor the « date " 
of it, though it gave the " name and address of the person 
injured." It was held by the Court of Appeal that it was 
not even a " defective " notice, such as would not be deemed 
invalid unless the Judge at the trial should be of opinion 
that the defendant was prejudiced in his defence, and that 
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the defect was for the purpose of misleading* The Court, 
therefore, held that the plaintiff had been rightly nonsuited. 
The question was also raised in the case, whether, assuming 
that the writing sent by the solicitor had referred to a written 
report containing the particulars as to the date and the cause 
of injury, which he had not given himself, there would have 
been good notice under the Act. The Court were divided on 
this question, Coleridge, C.-J., holding that the notice must 
be all in one writing; and Brett and Holker, L.J.J., hold- 
ing that if the one writing so referred to the other as, accord- 
ing to ordinary principles of construction, to import into it 
the terms of that other writing, the notice would be good. 
It is thought that on principle the latter view is clearly 
right, and it is to be observed that the Act is a remedial Act, 
and shows also, by its own terms, that a somewhat lenient 
construction ought to be given to writings intended as notices 
under it. A notice, as Brett, L.-J., pointed out, need not 
even be signed. It would be somewhat hard to hold that 
it must be a document standing alone, and containing within 
itself all *' the incidents which the Statute has required it to 
contain as a condition precedent to maintaining any action." 
It was remarked in the same case that a notice might be 
available though the " date," which is one of the particulars 
which the notice is to give, may be shown by reference, or 
although the " cause of the injury " were not stated with suffi- 
cient particularity, if it were so stated as not to mislead. An 
example of the former of these supposed cases will be found 
in Thomson v. Robertson & Co., 14th November, 1884;, 12 R 
120, and of the latter in Clarkson v. Musgrave, 12th June, 
1882, L.R. 9 Q.B.D. 386, both of which will immediately be 
referred to. 

The absence from the notice of one of the three particulars 
which the Act requires to be stated will not make it altogether 
invalid, but will make it a notice having a "defect or in- 
accuracy " in the sense of the last part of § 7. In Stone v. 
Hyde, 3rd April, 1882, L.TI. 9 Q.B.D. 76, the letter founded 
on as a notice gave the date of the injury, and also the name 
and address of the person injured, but with regard to the 
" cause " of the injury, it stated only that he had been under 



74 employers' liability act, 1880. 

medical treatment, " particularly for the injury to his leg." 
It could not be said that this statement of the injury itself 
was a statement of the cause of injury. The County Court 
Judge held that this was not a mere '' defect or inaccuracy " 
such as was pointed at by § 7, and, further, that even if it were 
such, it was such as would prejudice the defendant, and must 
have been intended to do so. He, therefore, nonsuited the 
plaintiff. But the Court of Queen's Bench found that there 
was no evidence for the latter of these findings, and, with 
regard to the former, that there was only a defective notice, 
such as was referred to in § 7. They therefore set aside the 
nonsuit, with the result of allowing the plaintiff an opportunity 
of proving his case. " It seems to me," said Cave, J., '* that 
when one of the things which the section requires to be 
stated is omitted it is a defective notice." If, therefore, the 
notice is lacking in one of the particulars which are to be 
given, the proper course is to send the case to proof, reserv- 
ing consideration of the question whether the defender has 
been designedly prejudiced in his defence by the defective 
state of the notice till the facts have been brought out. 

In Clarkaon v. Mv^grave, 12th June, 1882, L.R 9, Q.B.D. 
386, the notice had stated the cause of injury as being ** in con- 
sequence of your negligence in leaving a certain hoist in your 
warehouse unprotected, whereby the said Jane Clarkson had 
her foot caught in the casement of the said hoist and her 
foot and leg severely injured." The case went to trial, and 
it appeared that the plaintiff was a young girl, and that, con- 
trary to the rule of the warehouse, she had been allowed to 
go in the hoist alone. The hoist was a suitable one for grown 
persons, but the jury found that the cause of the accident 
was negUgence on the part of the plaintiff's "doffing 
mistress," in allowing her to go in the hoist alone. It was 
contended that notice being a condition precedent, and the 
cause of injury being wrongly stated, the verdict for the 
plaintiff could not stand ; but the Court overruled this argu- 
ment, holding that there was a notice, albeit a defective notice. 
One of the Judges said that " in determining whether or not 
a notice is good, the Court will not go into the question of 
proximate or remote cause." 
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The case of Thomson v. Robertson & Co,, 14th Noveinber, 
1884, 12 R 121, also shows that the Court will be very 
unwilling to read strictly the provisions of the Act as to 
notice, always provided that a notice, however defective, has 
been given. The letter founded on as a notice was Avritten 
by the wife of an injured workman, who had been taken to 
a hospital It was as follows: — "Bone Mills, Dunbar, 5th 
December, 1883. Dear Sir — I find I will need more money, 
and will you please oblige me with ten shillings ? It is now 
five weeks since Adam got his accident. His jaw is so badly 
smashed that he will never be the same man again. Adam 
has been advised to get damages from you." The letter 
then went on to say that another workman had got money, 
and the writer did not see why her husband should not. It 
will be observed that this letter did not contain the full 
name of the workman or his address at the time it was written. 
It referred to him as " Adam," and at the time he was not at 
his usual address, " Bone Mills, Dunbar," but in a hospital in 
Edinburgh. The next requisite, the date, though not stated, 
could be ascertained by reference, for the letter said it was 
five weeks firom its date (5th December) since the injury was 
sustained. Lastly, the nature of the injury, that his jaw was 
smashed, was stated, but not the cause. The letter was, in 
fact, rather a request for money than a notice of injury. But 
the Court held that, though defective, it was a notice suffi- 
cient to allow the pursuer to go to proof, leaving the question 
whether there had been any designed prejudice to the 
defender to be decided at the trial. The Lord Justice-Clerk 
remarked, " I think the objection taken is too critical. I am 
not disposed to entertain, and I do not think that Courts of 
law ought to occupy their time in the discussion of, unsub- 
stantial objections to working men recovering damages under 
this Statute." 

The result of the decisions on the subject of defective 
notice is that the absence of information on one of the three 
points which the Act says that a notice of injury "shall 
state " only makes the notice defective and does not exclude 
proof. Keen v. Millwcdl Dock Company (cit. supra p. 72) 
is the only case in which two of the matters which a notice 
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should state were omitted, and there, as has been seen, the 
notice was held to be nulL 

A County Court case may be mentioned in which the 
notice founded on was held to be null. In Farley v. denuson 
(Manchester County Court, 2nd August 1881, 71 Law Times, 
267), the notice on which the plaintiflf relied was — ** The boy 
William Farley, who was hurt at your mill on the 22nd 
February, will require a considerable sum of compensation. 
Do yoii think we can settle the matter out of Court, or must 
we bring an action ? " This notice was held null. It did not 
give the address of the injured person, nor the cause of 
injury, though it gave the date and said that the boy was 
" hurt at your mill." The case appears to be just upon the 
line between a defective notice and a notice altogether bad. 

Service of the Notice. 

There are two modes in which service may be made— ^^8^, 
by delivering it to the person on whom it is to be served, 
personally, or leaving it at his residence or place of business ; 
second, by means of a registered post letter. The mention 
of a registered post letter seems to indicate that an ordinary 
letter sent by post was not meant to be held delivery 
of notice in the sense of the section. But it would come 
within a strict meaning of the words " delivering it at the 
residence " if such delivery were proved or not disputed, since 
any messenger appears to be suflScient. In one County 
Court case reported by Mr. Ruegg in his Treatise on the Act 
at p. 108 {Faul v. Fletcher & Co.), the receipt of the notice 
was not disputed, but the letter was unregistered. The 
Judge held the notice sufficient. The difference in favour of 
the method of proceeding by registered letter is that if the 
notice be proved to have been "properly addressed and 
registered," it is to be held " to have been served at the time 
when a letter containing the same would be delivered in the 
ordinary course of post." 

If the service is to be by delivering the notice at the 
employer's place of business, the messenger ought to take 
care to deliver it in such a manner that it is reasonable to 
expect that it will come into the hands of the person to 
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whom it is addressed, in the ordinary course of business. 
Thus, in Adatna v. NightvagaU, 5th April, 1882, 72 Law 
Times, 424, a notice had been served by leaving it, out of 
business hours, on a desk in the office of the defendant, 
which office was empty at the time. The Judge found that it 
was so left that it was liable to be removed, or hidden, or 
destroyed, by intention or by mere accident. There was no 
evidence that it had, in fact, come to the defendant's know- 
ledge. The Queen's Bench Division held that the plaintiff 
could not succeed, since no service of the notice was proved. 
This was one of the many cases in which it has been held no 
excuse for want of notice that the defeuder is perfectly aware 
of the injury. 

The general rule, founded on the comparative perfection of 
the postal system, is that a letter proved to have been posted, 
correctly addressed, is held to have been delivered. The 
presumption is that which arises in favour of acts done in 
the ordinary course of trade or business. The Legislature 
has in the case of numerous statutory notices directed that 
the service of such notices shall be proved by evidence that 
they were posted, duly addressed, in such time as to admit of 
delivery in ordinary course of post within the period pre- 
scribed by the particular Act. Thus the Companies Act, 
1862, by § 63 provides that "any document to be served by 
post on the company shall be posted in such time as to admit 
of its being delivered in the due course of delivery within the 
period, if any, prescribed for the service thereof." It will be 
observed that in giving the notice it is not sufficient that the 
registered letter be posted within the six weeks, since the 
time of delivery in the ordinary course of post is to be held 
the time of service of the notice. That time must also, 
therefore, be within the six weeks. 

If death result from the injury, the action may be main- 
tained without notice, if the Judge shall be of opinion that 
there was reasonable excuse for the want of it. If facts which 
would constitute a reasonable excuse are alleged by the pur- 
suer, such a case would, therefore, be sent to proof, leaving 
the pursuer to establish them as part of the proof. An 
instance of what has been held to be reasonable excuse may 
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be referred to. The reasonable excuse there offered and held 
by the County Court Judge to be sufficient was that the widow 
of the workman who had been killed by the accident was, 
during the six weeks allowed for giving notice, in an advanced 
state of pregnancy, and so excited in mind that her medical 
man forbade consultation with her on the subject of taking 
proceedings {Bromley v. Corporation of Oldham, " Ruegg on 
Employers' Liability," p. 111). A case has already been 
referred to, in which it was held no excuse that one of the 
defendants had stated, on several occasions, that the defend- 
ants " would do their duty by the widow " {Macey v. Hodaon, 
72 L.T. 140). It is thought that wherever it is stated that, 
owing to distress and perturbation of mind, the necessity 
for giving notice had been overlooked, the pursuer would not 
readily be shut out from a remedy. Ignorance of the neces- 
sity for giving notice is, of course, no excuse. If an injured 
workman survive the injury six weeks, aud thereafter die, 
and notice is only given after his death, the action might be 
maintained if the Judge were to hold that there was reason- 
able excuse for the delay in giving notice, although, had the 
workman recovered, he himself could not have maintained 
the action. An example will be found in Connor v. Simpson, 
decided in the Brompton County Court, 10th November, 
1884, 78 L.T. p. 64. There the workman was injured on 
25th April, and died in consequence on 25th July, without 
having given notice of injury. It was held that the plain- 
tiff would not be barred from suing if there was reasonable 
excuse for want of notice — the case being one of death — 
and, on a proof, that such excuse was proved, and that in the 
circumstances no notice was necessary, or at all events, that 
a notice given in September was sufficient. 

Raising the Action within Six Months, 

The action must be raised within six months from the date 
of injury. This provision of the Statute has been as strictly 
construed as that requiring notice to be given, and the con- 
siderations applicable to it are the same. Thus, where the 
injury occurred in January, and the action was not raised till 
September, Lord Adam (Ordinary) sustained a plea that the 
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action could not be maintained, though the pursuer alleged 
that shortly after the accident, but after giving notice of 
injury, he had become insane, and had not been discharged 
from an asylum till after the expiry of the six months 
{Johnston v. Shaw, 20th Dec. 1883, 21 S.L.R 246). In the 
case of death having resulted from the injury, the period 
within which the action may be brought is twelve months, 
and not six months, and the time is counted from the date of 
death. 

It will be observed that as notice is a condition precedent 
to the raising of the action, a pursuer should set out in his 
condescendence the giving of notice.* It is part of his case, 
and his action is not maintainable without proof of it. 



Computation of Time. 

In computing time which is to be measured by weeks, the 
weeks are reduced to days, reckoning seven days for each 
T7eek (Bell's Com. L p. 436, seventh ed.). In reckoning the 
days forming the six weeks within which a notice must be 
given, the day on which the injury occurred is to be 
excluded, on the principle that when the time for doing any 
act is to be reckoned from a certain period, the first day is 
reckoned exclusively (Young y, Higgon, 6 M. and W. 49; 
Ogilvie, 3 Baton's Appeals, 434; Mitchell, M. App. voce 
Death-bed, No. 4). Some remarks on the general principle 
of computing time will be found also in the opinion of Lord 
M'Laren (Ordinary) in Oreig v. Anderson, 23rd Feb. 1883, 
20 S.L.R 421. On the other hand, the day of the service — 
i.e., that on which the notice will be received in the ordinary 

* The following may be given as a style of notice under the Act : — 

" To Mr. John Jones, TynecoitUt Edinburgh.. 

"Sib, — I beg to give you notice that, on 20th January, 1885, John Smith, 

residing at 1 Milne's Court, Lawnmarket, Edinburgh, and at present lying in 

the Royal Infirmary there, had his right leg broken at your works at Tyne- 

castle through the fall of a scaffolding on which he was working. This notice 

is given in terms of the Employers* Liability Act, 1880. 

{Signature of Sender. ) 
" Edinburgh, 30«A January^ 1885." 
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course of post — will be included. In computing the six 
months within which the action is to be raised, the expression 
"months" means calendar months, since it is provided by 
13 Vict. c. 41, § 4, that " month " in a statute means calendar 
month, unless there be words added showing that the Legis- 
lature intends the expression to mean lunar month. The 
common law meaning of month seems to be lunar month 
{GamphelVa Trs, v. CazeTwve, 20th Oct. 1880, 8 R. 21). 



Actions under the Act to be raised in Inferior Court. 

Section 6. 

The sixth section makes provision as to the forwrn in which 
actions under the Act are to be raised. It enacts that " every 
action for recovery of compensation under this Act shall be 
brought in a County Court, but may, upon the application of 
either plaintiff or defendant, be removed into a superior 
Court, in like manner and upon the same conditions as an 
action commenced in a County Court may by law be 
removed." County Court means with respect to Scotland, 
" SherijBfs Court " (a misnomer for Sheriflf Court), and with 
respect to Ireland, Civil-Bill Court. The Act appears to 
mean that an action in Scotland is to be raised in the first 
instance before the Sheriflf. It does not appear to mean 
that it must be raised in the Sheriflf Ordinary Court, and it 
has been held in the Sheriflf Court of Lanarkshire that an 
action under the Act may competently be raised in the Small- 
Debt Court (Taylor v. Rosa and Duncan^ 17th Nov. 1881). 
Such actions have also been entertained in the Sheriflf Small- 
Debt Court at Aberdeen. The power of removal to the 
Court of Session which the section gives to either party 
would not appear to be aflfected, and the action might be 
removed. 

The action is brought before the Sheriflf in the Ordinary 
Court by a petition in the form provided by the Sheriflf Court 
Act, 1876, for all Sheriflf-Court proceedings. It has already 
been seen that the petition may be alternative, founding on 
the common law, and only alternatively on the Act ; and that 
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such an action is an action " under this Act." The action 
proceeds in the Sheriflf Court (unless removed to the Court of 
Session in the manner afterwards commented on) in the 
ordinary way, an appeal being competent from the Sheriff- 
substitute to the Sheriff and (if the sum concluded for be over 
JE25) to the Court of Session. The Sheriff is judge both of 
the fact and the law, but there is a provision that in the trial 
of an action before " the Judge without a jury, one or more 
assessors may be appointed for the purpose of ascertainbg 
the amount of compensation." This clearly applies to the 
procedure in Scotland, but there has not been any instance 
in which the very limited assistance here contemplated has 
been caUed in. This is probably because the assessing of 
damages is so very familiar a pit of a Sheriffs duty Lt 
the employment of assessors to aid him-to be paid, it is 
supposed, by the parties — ^has not yet seemed desirable. 

In England, whLju,y trial in a County Court is familiar, 
the trial of actions under the Act by jury is very frequent. 
Fifteen days' notice of the demand for a jury must be given 
to the Registrar of Court (County-Court Rules referring to 
the Employers' Liability Act). If the sum claimed be more 
than £5, a party is entitled to a jury. If the sum claimed 
be £5 or less, the Judge may in his discretion, on the appli- 
cation of both or either of the parties, order a jury to be 
summoned. Assessors may be appointed either at the desire 
of the Judge or on the application of parties, and, if appointed, 
their duties are to sit in Court with the Judge and '• assist 
him when required with their opinion and special knowledge 
for the purpose of ascertaining the amount of compensation, if 
any, which the plaintiff shall be entitled to recover" (County 
Court Rules referring to the Employers' Liability Act). If 
one of the parties apply for assessors he is to state whom he 
proposes, and the other may object to the proposed assessors 
or himself apply for assessors in the same way. The assessors 
are chosen by the Judge from the lists proposed. He may 
also add to the assessors taken from the lists assessors of his 
own selection. Each assessor receives two pounds per day 
and such expenses (which are costs in the cause) as the Judge 
may order, and the parties must, on applying for assessors, 

G 
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deposit two pounds for each assessor. Where the assessors 
have been appointed by the Jud^^e, their remuneration must 



Removal of Actions into the Superior Court 

Section 6 also provides for the case of its being desired 
by either party to have the action tried in the Superior 
Courts. ^'In Scotland, any action under this Act may be 
removed to the Court of Session, at the instance of either 
party, in the manner provided by, and subject to the con- 
ditions prescribed by § 9 of the Sheriff Court (Scotland) Act, 
1877." That Act (40 & 41 Vict., cap. 50) provides by § 9 : 
" If a defender shall at any time before an interlocutor closing 
the record is pronounced in the action, or within six days 
after such interlocutor shall have been pronounced, lodge a 
note in the process in the following or similar terms, that is 
to say — the defender prays that the process may be trans- 
mitted to the Court of Session, 

[Dafe] [Signed by defender or his law-dgenf] 

it shall be the duty of the Sheriff-Clerk forthwith to trans- 
mit the process to the Keeper of the Rolls of the First 
Division of the Court of Session, who shall, under the 
direction of the Lord President of the Court, mark on the 
petition the Division and the Lord Ordinary before whom it 
shall depend, and shall transmit the process to the depute- 
clerk officiating at the bar of such Lord Ordinary ; and the 
process, having been so transmitted, shall thereafter proceed 
before the Court of Session as nearly as may be as if it had 
been raised in that Court." 

This provision, under which one party could remove the 
action, is, under the Employers' Liability Act, applicable to 
either pursuer or defender. 

Section 9 of the Sheriff-Court Act, 1877, then goes on to 
provide, by subsection 2, that either Division of the Court, or 
any Lord Ordinary therein, may, if of opinion that the action 
might have been properly tried in the Sheriff Court, allow 
the defender [i.e., under the Employers' Liability Act, the 
pursuer or defender] who has removed the action to the 
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Court of Session, in the event of his being successful therein, 
such expenses only as they may consider that he would have 
been entitled to if successful in the SherifiF Court." 

This power of removal has been exercised in numerous 
cases, of which the cases of M'Avoy v. Young's Paraffin 
OH Co., Morrison v. Baird & Co., and Johnston v. Sha/iv, 
all previously referred to {supra, pp. 31 and 79), are 
examples. The effect of such removal, in the case of 
actions founded alternatively on the common law and the 
law as amended by the Act, has been decided on grounds 
which have been akeady referred to (supra, pp. 31 and 32) 
to be that the whole action, and not only the action so far 
as laid on statutory grounds, is brought up for trial in the 
Court of Session. In the cases of M'Avoy and Morrison, 
the argument was strenuously maintained, and expressly 
rejected, that the removal only brings up a statutory claim, 
leaving the action, so &r as laid at common law, in the 
Sheriff Court. A full discussion of this argument, and a 
statement of the grounds on which it was rejected, will be 
found in the opinion of Lord Lee (Ordinary) in M'Avoy' s 
case, 24th Nov. 1881, 19 S.L.R 137, where his Lordship settled 
a single issue for the trial of a cause in which both the com- 
mon law and the law amended by the Act were founded on. 
The same subject is also fully discussed in Morrison v. 
£ai/rd & Co,, 2nd Dec. 1882, 10 R. 271. It would clearly 
have been unfortunate if, in order to bring up his whole case, 
a pursuer had required both to remove it (under the Act) 
and to appeal it for jury trial (so far as a common-law action) 
under the 40th section of the Judicature Act. The decision, 
however, that there was truly but one ground of action, arising 
out of an amended state of the law, prevented such a result. 

But an appeal for jury trial, under § 40 of the Judicature 
Act, instead of a removal under the Act, is (where more than 
£40 is concluded for) a method of removing the action to the 
Court of Session which is frequently practised, and, indeed, 
has been, it is thought, the method more commonly adopted. 
The case of Dailly v. Beattie S Sons, 8th July, 1882, 20 
S.L.R. 92, which has been already referred to (p. 32), is 
only one of many examples of such a method of removal. 
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The fortieth section of the Judicature Act (6 Geo. IV. c. 120), 
which must be read along with § 73 of the Court of Session 
Act, 1868, provides that in aU cases originating in the 
Inferior Courts in which the claim is for more than £40, 
either party may, if he consider that the case ought to be 
tried by jury, appeal to the Court of Session for jury trial 
" as soon as an order or interlocutor allowing a proof has 
been pronounced in the Inferior Court." No time is stated 
in the Judicature Act within which the appeal must be 
taken, but the Act of Sederunt of 11th July, 1828, fixes 
fifteen days as the period (see Kinnea v. FleTaing, 15th Jan. 
1881, 8 R 386). Now it will be observed that this manner 
of removal diflfers from that provided by the Employers' 
Liability Act, both as to the stage at which the removal may 
take place and as to the period allowed for it. As to the 
former, under the Judicature Act the appeal can only be 
taken after an order for proof has been pronounced, while 
the Employers* Liability Act allows a removal, as we have 
already seen, at any time before the record is closed, or 
within six days after the closing of it. As to the time 
allowed for removal, it will be observed that the Judicature 
Act allows an appeal for jury trial to be taken within 
fifteen days after proof is allowed, whereas, in the case 
of removal under the Employers' Liability Act, the party 
has, assuming proof to have been allowed on the same 
day as the closing of the record, only six days after the 
allowance of proof in which to remove the case. It has 
been expressly decided, however, that appeal under the Judi- 
cature Act at any time within the fifteen days after proof 
is allowed is lawful, and brings up the case as eflFectually a& 
removal within six days from the closing of the record would 
do {Paton v. Niddry Coal Co., 14th Jan. 1885, 22 S.L.R 345). 
The appeal for jury trial in this case was taken on the 
fifteenth day after the closing of the record ; but the Court 
decided that the existence of special provisions under the 
Employers' Liability Act for the removal of actions did not 
abrogate the provision as to "all actions" in which more 
than £40 is claimed, which is contained in the Judicature 
Act. But a question arises whether, if a party pass by the 
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method of removal which the Employers' Liability Act pro- 
vides and prefer another, he will necessarily be entitled to 
full expenses in the event of success. If he follow the method 
provided by the Employers' Liability Act, remove the case 
under § 6, and prevail in the action, he may not get more 
than Sheriflf-Court expenses, because the removal is subject 
to the conditions prescribed by § 9 of the Sheriff-Court Act, 
1877, and one of these conditions is that only Sheriff-Court 
expenses may be recovered if the action ought, in the opinion 
of the Court, to have remained in the Sheriff Court. There is, 
indeed, a statutory rule (Court of Session Act, 1868, 31 & 32 
Vict. c. 100, § 40), which provides that if a pursuer in a jury 
trial recover a verdict for less than £5, he shall not get 
expenses unless the Judge certify that the case was properly 
brought to the Supreme Court ; but that rule is only negative 
and does not, if more than £5 is recovered, take the matter 
of expenses out of the discretion of the Court. But while 
there seems to be room for the argument, on the grounds 
which have been indicated, that in an action brought under 
the Act and appealed for jury trial a party should not, even 
if successful, recover more than Sheriff-Court expenses if the 
case turned out to be one which there was no sufl&cient 
reason for removing, it is thought that the argument would 
be unsuccessful The party, if the case be one to which the 
Judicature Act applies — i.e., of the value of £40 — ^is entitled 
to a jury and to the expenses of the trial if he have sub- 
stantia] success. The result is that appeal under the 
Judicature Act will be more popular than removal under § 6. 

A case appealed under the Judicature Act may be sent to 
jury trial, or, if it appear unsuitable for proof, may be sent to 
a proof before a Judge of the Division to which it is appealed 
or remitted to the Outer House {Ewing v. Cochrane, 20th 
July, 1883, 10 E. 1279). An action for damages for bodily 
injury being one of the " enumerated causes " suited for jury 
trial (6 Geo. IV. c. 120, § 28), will, unless in very special 
circumstances, be sent to a jury (M'Avoy v. Young's Paraffin 
Oil Co., 5th November, 1881, 9 E. 100). 

There is one English case — Munday v. Thames Iromwrk 
Co., 14th Nov. 1882, L.E. 10, Q.B.D. 59— in which a ques- 
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tion as to the removal to the Supreme Court of an action 
commenced in a County Court has occurred. A workman first 
brought an action in a County Court, and then applied for 
leave to remove it into the Supreme Court (an application 
for writ of certiorari, in order to remove an action from a 
County Court, being necessary in England). The grounds of 
the application were, first, that some complex and difficult 
questions, depending on skilled evidence, would be raised in 
the action; second, that the plaintiff was advised that his 
notice was defective, and that he desired to have the action 
consolidated with a new one which he proposed to bring in 
the High Court, in order to recover damages at common law 
for the same injury. The Court refused the application. 
Some of the dicta of Manisty, J., seem to be not quite con- 
sistent with the doctrine of the cases of M'Avoy and 
Morrison, but these dicta were not necessary to the judgment. 
Section 6 further provides that "in Scotland the Sheriff may 
conjoin actions arising out of the same occurrence or cause of 
action, though at the instance of different parties, and in 
respect of different injuries." 



Contracts Excluding the Operation of the Act. 

There is nothing in the Act to affect the competency of 
special contracts between employers and their workmen, 
whereby the latter undertake expressly, as the former law 
assumed them to have done by implication, to bear the risks of 
which the Act lays the responsibility, in the ordinary case, on 
the employer. The Act strikes out of the contract an implied 
agreement on the part of the workman, but noway hinders 
him firom entering on an express one. He may find it 
for his benefit to enter into an agreement with his employer, 
whereby he receives higher wages in respect of his taking on 
himself risks which he is well aware of and quite able to 
estimate; or he may prefer reliance on some special fund 
established in his employment for insuring against the 
dangers of the work to the chance of being able to enforce 
by an action the liability which the Statute has introduced, 
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and may agree, in respect of the employer's contributions to 
the insurance fund, to waive any claims for reparation 
founded on the Act. In the case of Oriffiths v. Earl of 
Dudley, 16th June, 1882, 9 Q.B.D. 357, this question of 
" contracting out of the Act" was raised and decided. The 
facts of the case were these : There existed, before and after 
the passing of the Act, at the defendant's collieries, a benefit- 
society called a "field-box," to which the workmen con- 
tributed weekly sums, which were deducted from their 
wages. The defendant contributed, on his part, a sum equal 
to the gross amount of the contributions of the workmen. 
When the Act came into force on 1st January, 1881, the 
defendant circulated among the workmen a document en- 
titled " Conditions of Employment," which contained stipula- 
tions to the eflfect that the contributions of both employer 
and workmen to the " field-box " should be continued as 
before, and that in consideration of the master's payments 
and of the employment, and as part of the terms thereof, 
each person employed undertook for himself and his repre- 
sentatives to look to the funds of the societv alone for com- 
pensation for injury received during the employment, and 
that neither the employer nor any person in his employment 
should be liable to any other person injured in the course of 
the employment " in respect of any defect, negligence, act, or 
omission under the Employers' Liability Act, 1880, or other- 
wise." This was a contract, therefore, to exclude the application 
of the Statute. The conditions of employment were brought to 
the notice of one of the employed named Griffiths, who, in the 
knowledge of its terms, went on working and contributing to 
the " field-box " after the Act had come into force. He was 
killed at the defendant's pits. It was admitted that his 
death was due to the defect of a part of the plant in the 
colliery, and that the defect had not been remedied owing to 
the negligence of an inspector of plant entrusted with the 
duty of seeing that the plant was kept in proper condition. 
His widow sued the defendant for damages caused by his 
death. The defence was founded on the contract just 
explained. The County Court Judge held that such a con- 
tract was bad as being against public policy, and was also 
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void from want of mutuality and consideration. The Court 
of Queen's Bench, however, reversed this decision, holding 
that there was nothing in the Act to exclude such a contract, 
and also that it was not inconsistent with public policy. 
The Judges held that while there was no longer the implied 
contract which once existed to the eflFect that the servant 
took the risk of all fault by fellow-servants, but a contrary 
presumption, there was nothing to prevent that being made 
a term of the employment by special contract. 

The Court also thought it perfectly clear, and indeed this 
was not disputed by the plaintiflfs counsel, that the defend- 
ant's contributions to the field-box formed consideration 
apaple to sustain the contract. 



Commencement and Duration of Act, 
Sections 9 and 10. 

The Act came into operation (§ 9) on 1st January, 1881, 
and is to continue in force (§ 10) till 31st December, 1887, 
and to the end of the then next session of Parliament and no 
longer, unless Parliament shall otherwise determine, and all 
actions commenced under it before that period are to be con- 
tinued as if it had not expired. 

The short title of the Act is " The Employers' Liability Act, 
1880." 



DIGEST OF SCOTTISH CASES 

ON 

MASTER'S LIABILITY TO SERVANT FOR INJURIES 
IN THE COURSE OF HIS EMPLOYMENT, 

Decided since 1877. 

NoTB. — The cases tv/mmg on a construction of the Employers^ 
Liability Act are fully narrated in the text. 



nitreatment by Master — Relevancy of Action against 
Master by Servant who has continued in the service. 

Fraaer v. Lai/ng, 2n(i Feb. 1878, 5 R. 596. 

The pursuer, a young girl who had completed her engagement 

and accepted her wages, brought an action of damages against 

her master, stating that he had treated her cruelly by striking 

her, leaving her without food, and the like, with the result 

that she was injured in body and mind. Held that in the 

special circumstances she was entitled to an issue, " Whether 

the pursuer was a domestic servant in the employment of 

the defender from Martinmas 1875 to 25th May 1876 ; and 

whether during the whole or part of that period the defender, 

in breach of his obligation as the pursuer's master, failed to 

supply the pursuer properly and sufficiently with bed and 

board, and subjected her to cruel treatment, to her loss, 

injury, and damage ? " 

Observed that in the general case the servant's proper 

course in such circumstances would be to refuse to continue 

in the employment, and that he cannot, if he continue in it, 

bring an action of damages against his master after its 

expiry, founded on alleged illtreatment during the service. 

89 
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nitreatment by Master— Apprentice— Chastisement- 
Shipmaster. 

Wight V. Bums, 30th Nov. 1883, 11 R. 217. 

In an action by the executors of a deceased apprentice 
for injuries to him (entirely unconnected with his death), 
caused by alleged cruel treatment by the defender, the 
master of his ship, held that the master of a ship is 
entitled to chastise an apprentice ; that the Court, so long 
as the acts done by him are truly acts of chastisement, and 
not of cruelty, will not inquire whether he was right in 
inflicting it ; that the acts complained of were, so far as done 
by the defender at all, acts of chastisement ; and, therefore, 
that the defender should be assoilzied. 



Factory Regulation— Dangerous Work— Person under 
Fourteen Employed as a Full-Timer without Educa- 
tional Certificate— Contributory Negligence. 

CaHy V. NicoU, 16th Nov. 1878, 6 R 194. 

A boy under fourteen, by falsely representing that he was 
fourteen, obtained employment as full-timer in factory. His 
work was to take oflF jute from the rollers of a jute mangle. 
He was instructed how to do his work safely, but rashly tried 
to take off jute with his hand while the machine was in 
motion, and received injuries thereby. Held that no fault 
had been proved against the master at common law or under 
the Factory Acts. 

Opinion, that assuming fault on the master's part, there 
was contributory negligence on the boy's part. 

Opindons per Lord Ormidale and Gifford, that the mere 
breach of the Factory Acts by the master in the employment 
of a child does not make him liable for every injury the child 
may receive in the employment. 

Opinion per Lord Justice-Clerk, that if the master is 
versans in illicito by breach of the Factory Act, he becomes 
responsible for the consequences to the child, and that the 
plea of contributory negligence will not then be readily 
sustained. 
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Workshop— Unfenced Machinery— Employment of Young 
Child at Unfenced Machinery— Negligence attribut- 
able to Child himsel£ 

B088 V. Thomson & Co., 2nd Nov. 1882, 20 S.L.R. 46. 

A boy of ten was employed in a " workshop " to turn a 
wheel which drove a yam-twisting machine. The machine 
was unfenced, and the place not being a " factory," the pro- 
visions of the Factory and Workshop Act, 1878, requiring 
the fenciDg of dangerous machinery in a factory did not 
apply. The boy was injured through putting his hand 
among the wheels of the machine. Held that there was in 
the circumstances no fault in not fencing the machine, that 
the child had caused the accident by his own fault, and that 
the master was therefore not liable. 



Factory Regulation— Oirl under Fourteen Employed in 
Dangerous Work — Negligence of Child herself— 
Breach of Factory Act, 1878, on part of Master. 

Shxirp V. Pathhead Spinning Co. Limited, 30th Jan. 1885, 

22 S.L.E. 368. 

A girl slightly under fourteen was employed to attend a 
carding machine in a factory as a " full-timer." She had not 
obtained an educational certificate, and the employment was 
therefore in breach of § 26 of the Factory and Workshop 
Act, 1878. The injury was caused by her attempting, in 
breach of the employers* orders, to clean some tow off the 
machine when it was in motion, though she might have 
stopped it and used a stick supplied to her for the purpose. 
Held that the work was dangerous for a gilrl of her age, that 
the employers were in fault in setting her to it, and were 
liable to her in damages for the accident. 
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Factory Regrol&tion — Dangerous Machinery — ^Factory 
and Workshop Act, 1878 — ^Issue» 

Magee y. Dalglish, Falconer S Co., 28th May, 1884«, 

21 S.L.K 569. 

An action was brought in respect of the death of a young 
man through an accident in the defenders* works. The 
pursuer founded on the common law, and on the Employers' 
LiabiUty Act, 1880, and on the Factory and Workshop Act, 
1878, alleging that the machinery at which the accident 
occurred was dangerous and unfenced; and, in particular, 
that the provisions of the last-mentioned Act required it to 
be fenced. This issue was adjusted for the trial of the cause : 
"Whether on or about 26th September, 1883, the pursuer's son, 
John Magee, while in the employment of the defenders in 
the starching and mangling-room of their factory at Lennox 
Mills, Lennoxtown, was caught by an unfenced horizontal 
unpolished revolving shaft, and killed, through the fault of 
the defenders, to the loss, injury, and damage of the 
pursuer ? 

" Damages laid at £1000, or under The Employers' liiability 
Act at £70, 4s." 



Master's Liability to conduct Work on a Safe System- 
Coal Mine— " Bottomer ''—Coal Mines Regrulation 
Act, 1872. 

Murdoch v. Macki/nnon, 7th March, 1885, 22 S.L.R 622. 

Miners were working at a seam of coal between the 
"major" and the "main" coal, and the coal they took out 
was conveyed by means of a "blind" shaft (i.6., not com- 
municating with the surface), down to the main coal, and so 
to the main shaft, whereby it reached the surface. There 
was no "bottomer" at the place where they put their 
hutches upon the cage which worked in the blind shaft. 
The brakesman working the cage being so near that he could 
hear oral signals, there was no bell to indicate when to lower 
or raise the cage. Owing to the brakesman thinking that a 
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call from one miner to another was his signal to remove the 
cage, he did so, with the result that a miner who was at the 
time pushing a hutch on it, fell down the blind shaft, aad was 
killed. Held that the accident was due to a deficient system 
of working, in respect of the absence of a bottomer and a 
proper system of signals, and that the employer was liable. 
Question, whether in the circumstances, a bottomer and a 
system of signalling by bell were required under the Coal 
Mines Regulation Act, 1872 ? (35 & 36 Vict., c. 76, § 51). 



Defective Machinery— Master's Obligation to provide 
Sufficient and Safe Machinery— Working in face of 
seen Danger— Contributory Negligence. 

Orant v. DrysdaZe, 12th June, 1883, 10 R 1169. 
The circumstances are fully stated in the text, page 26. 



Defective Machinery— Master's Obligation to provide 
Sufficient Machinery— Contributory Negligence. 

Rooney v. Allan, 17th July, 1883, 10 E. 1225. 

A labourer engaged in unloading a ship was injured by a 
loaded sack falling upon him, in consequence of the chain by 
which it was being raised breaking while he was standing 
below the load which was being raised. He might have 
stood entirely out of danger. 

Held that the master was to blame in supplying a deficient 
chain, and that there was no contributory negligence in the 
pursuer standing where he did, since he was entitled to 
assume that the chain was of proper strength. 



Master's Liability to Test his Machinery and Plant- 
Defective Rope. 

Fraser v. Fraser, 6th June, 1882, 9 E. 896. 

A workman was killed through the giving way of a rope 
which was intended to bear his weight while engaged at his 
work. The rope had appeared to be quite strong enough for 
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its purpose, and the cause of its breaking was not proved, 
but it might have been the existence qf a " nip," which careful 
examination would have discovered. It had not been tested 
by a hand over hand examination, but it had been used to 
bear heavy weights a few days before, after which it had 
been left lying on the ground. 

ndd that the employer was liable for the accident. 

Held also that the otiais was on the employer to account 
for the accident consistently with the absence of negligence. 

Note. — In this case the judgment of the Sheriff, which was 
affirmed, proceeded on the Employers' Liability Act, though 
the deceased was not in the employment of the defender, but 
of a plumber who was doing the defender's work by contract, 
the defender supplying the machinery and plant. 



Machinery— Defective State of Machinery. 

Walker v. OUen, 15th June, 1882, 9 E. 946. 

An employer supplied tackle for raising cargo from the 
hold of a ship. While it was being used an accident 
occurred to a workman owing to the falling of part of it in 
consequence of its defective condition. Held that the 
employer was responsible for the accident. 



Machinery— Defective Condition of Machinery- 
Onus of Proof 

M'Farlane v. Thompson, 6th December, 1884, 12 R 232. 

A workman was injured through the slipping from its 
place of an iron casing close to which he was at work. The 
cause of the slipping was not discovered, but the workman 
alleged fault in the fastening of it, and maintained that the 
onus was on the employer to show that the accident was 
consistent with due care on his part. Held that no fault was 
proved. Observed that while if some defect in machinery is 
proved the exact nature of that defect may not need to be 
established, the mere existence of an accident does not 
necessarily raise a presumption of fault 
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Patting Machinery to Improper Use— Liability where 
Machine which is being Improperly Used breaks 
down at place where there is Latent Defect— Crane 
used to tear up Rails— Failure of Master to test 
Machinery. 

Welsh V. Moir, 4th February, 1885, 22 S.L.E. 381, 12 R. 590. 

An employer used a crane in which there was a latent 
defect to tear up rails forming part of a disused line. Such 
use of a crane was proved to be unusual. While being so 
used, the crane broke owing to the giving way of a pivpt in 
which there was a latent defect. It was not proved that but 
for this defect the accident would not have occurred. The 
crane had been in use at such work for some time, but it had 
not been tested although it was not new. It was proved 
that cranes lose strength by use. Held that the use of the 
crane to tear up the rails was an improper use, and that the 
employer was liable in damages for the death of a workman 
who had been killed by its giving way. 

Question, whether, supposing it to have been established 
that but for the latent defect the improper use would not 
have broken the crane, the employer would have escaped 
liability ? 



Failure of Master to test Machinery. 

Irvmi V. Dennystovm Forge Co., 2nd February, 1885, 

22 S.L.R 379. 

A boltwhich was used to screw to a "chuck-wheel" a 
heavy balance weight at an iron turhing-lathe broke, and a 
workman was injured. It was proved that the bolt might 
have been expected to bear a much greater strain, but it was 
not proved that it had been tested, and it was possible that 
it had been subjected to a very severe strain shortly before 
the accident. Held that there was suflScient evidence to fix 
responsibility on the employer. 
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Working on in &ce of a Seen Danger— Relevancy- 
Master's failure to supply proper Materials— Con- 
tributory Negligence. 

M'Oee V. Eglvaton Iron Go,, 9th June, 1883, 10 R 955. 

A workman had for his duty to *' sprag " colliery waggons 
while going down an incline. He was injured while doing 
so, and brought an action alleging that the wood given him 
for " sprags " was, instead of being strong hard wood, green 
and weak, and not of the proper shape or length ; that he 
had complained of it twice, and been promised a better 
supply; but that a few days afterwards he had been informed 
there was no suitable wood in the works, had gone on work- 
ing, and been injured in consequence of the insufficiency. 
He admitted that he was well acquainted with the work and 
the sprags required Held {rev. Lord Kinnear, disa. Lord 
Deas) that the action was irrelevant, because the pursuer 
stated that he had gone on working with the insufficient 
wood in the knowledge of the danger. 



Contributory Negligence — Working in Knowledge of 
seen Danger— Complaint to Superior Servant— Act, 
Sects. 1 and 2. 

M'Monagle v. Baird & Co,, 17th Dec. 1881, 9 R 364. 
See the circumstances fully stated in the text, p. 42. 



Contributory Negligence— Seen Danger— Defective State 

of Employers' Premises. 

Wilson V. Wishaw Coal Co., 21st June, 1883, 10 R 1021. 

A miner came to 'the top of an incline on which a train of 
hutches was about to start. The line on which they were to 
run was double, and the full hutches descending brought up 
the empty hutches. There was no room for a person to 
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stand between the wall and the hutches, but there were 
manholes. These were defective owing to the employer's 
fault. The miner, though he knew the train of hutches was 
about to start, went down the incline without waiting till 
they were gone. Held that in so doing he recklessly 
encountered a seen danger, and could not claim damages. 



Master's Liability to take due Precautions for Servant's 
Safety— Railway— Specification of Fault. 

Waterson v. Mv/rray, 1st July, 1884, 11 R 1037. 

A workman was killed through falling from a gangway 
between two ships, along which he had to pass. His widow 
brought an action alleging that the gangway, which rested 
at one end on a block of wood placed on the gunwale of one 
of the vessels was unsteady, also that it was narrow, and had 
no rail at either side, and that the accident was due to the 
defective and insuflBcient condition or arrangement of it. 
Held that the action was irrelevant, there being no specifica- 
tion of the fault in its condition or arrangement which was 
said to have caused the accident. 



Master's Liability for Defective Condition of his 

Premises— Issue. 

FlyTm V. Hood, 14th March, 1883, 20 S.L.R. 503. 

In an action of damages by a miner, who alleged that he 

had been injured while guiding a hutch along a railway in a 

mine, through the defective state of the railway, this issue 

was adjusted by the Court : Whether, on or about 1st August, 

1881, the pursuer, while in the employment of the defender 

as a miner in a pit at Whitehill belonging to him, was struck 

by a hutch which he was guiding along a railway in the said 

pit, and injured in consequence of the defective condition of 

the said railway, through the fault of the defender, to his loss, 

injury, and damage ? 

H 
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Iggixe— Form of Issue fixed for Trial of a Cause in which 
the Pursuer alleged that he was Employed not 
directly by the Defenders, but by one of their Men 
who worked at Piece-Work— Statutory and Common 
Law Liability. 

Morrison v. Baird S Co., 2nd Dec. 1882, 10 R. 271. 

The pleadings are narrated in text, page 14. 

The issue approved was, Whether on or about 22nd April, 
1881, the said Sylvester Morrison, while employed as a 
workman in the service of the defenders in West Limestone 
Pit, near Newport, Midlothian, belonging to the defenders, 
was, through the fault of the defenders, struck by a mass of 
rock, and thereby sustained injuries, from the efifect of which 
he died on or about 29th April following, to the loss, injury, 
and damage of the pursuer? 



Issue— Form of Issue in action founded on alleged 
Defect in the Employer's " Ways " and " Plant." 

M*Avoy V. TovMg'a Paraffin Light and Mineral OU Co,, 

5th Nov. 1881, 19 S.L.R. 137. 

In an action by the widow and children of a miner who 
had been killed at his employer s works, the pursuers alleged 
the accident was caused by defect in a wheel, in a prop, and 
in the roadway of the mine, through the defenders' fault The 
Lord Ordinary adjusted this issue : Whether, on or about 
9th April, 1881, the said James M'Avoy, while in the employ- 
ment of the defenders as a miner in a pit at Addiewell 
belonging to them, was, through the fault of the defenders, 
struck by a hutch, or piece or pieces of wood projecting from 
a hutch, and thereby sustained injuries, from the efifects of 
which he died on or about 23rd April following, to the loss, 
injury, and damage of the pursuers ? 
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Defective Plant— Oompetent Fellow Servant. 

M'LaugUin v. Colin Dunlop & Co.y 21st December, 1882, 

20 S.L.R. 271. 

Where a workman (prior to the Act coming into force) 
lost his life from the breaking of a clasp which had been 
entrusted to the care of a competent fellow servant, the 
Court (following Wilson v. Merry, 6 Macph. [H.L.] 84) held 
that the employer was not responsible for his death. 



'ENGLISH CASES 

OF 

MASTER'S LIABILITY TO SERVANT FOR INJURIES 
IN THE COURSE OF THE EMPLOYMENT, 

DECroED SINCE 1877. 

Note. — Cases decided under the Employers^ lAahUUy Act 

a/re fully cited in the text. 



OoUaborateur— Common Employment— Railway. 

Swainaon v. N.-E. Railway, 23rd February, 1878, L.R. 3, 

Ex. Div. 341. 

A pointsman was engaged and paid by one of two railway 
companies, whose stations adjoined. He had to signal the 
trains of both. He was killed by the &ult of the servant of 
the company which did not engage or pay him, but they 
maintained that as he was in common employment with 
their servant they were not liable.' Held that they were 
liable for his death. 
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OoUaborateur— Common Emplojrment— Negligence of 

Fellow Servant. 

Charles v. Taylor, 3rd June, 1878, L.R. 3, C P.D. 492. 

Defendants were brewers, and took in coal at a wharf. 
They had it carried in by " lumpers," who were paid by piece- 
wort They only could dismiss the men whom the "lumpers" 
hired. The plaintiff was a lumper's man, and while he was 
carrying the coal in he was injured by the careless way in 
which the defendant's brewers moved some barrels. Held 
that the defendants were not liable, because the plaintiff was 
in common employment with the servant who caused the 
injury. 



Unsafe State of Employer's Premises— Knowledge of 
Master— Whether Servant must say he was Ignorant 
—Relevant Allegation against Master. 

Oriffiih V. LoTidon and St KatheriTie Docks, L.R 13, 

Q.B.D. 259. 

Plaintiff was in defendant's employment. He set forth 
that he was in one of their warehouses when one of the iron 
doors without warning gave way and fell upon him ; that the 
defendants knew, or ought to have known, of its defective 
condition, which was owing to their negligence. 

It was held that these statements were irrelevant for want 
of an allegation that the plaintiff — the servant — did not 
know of the condition of the door. 
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Defect in Employer's Plant— Employers' Liability Act, 
§ 1— What if Employer has only Hired the Plant 

Almarck v. Walker, 20th March, 1885, Q.B.D. (Times Report). 
— Reported too late to he mentioned in the text 

The plaintiflF was in the employment of the defendant, who 
had contracted to deliver stones, and they were being delivered 
to Bitchie, a mason, to be laid. The plaintiff was told by the 
defendant's foreman to go and help to unload a cart of stones. 
While he was doing so the cart tipped up, and a stone fell on 
his hand and crushed it He sought to make the defendant 
liable on the ground (1) that the cart was defective, or (2) 
that there was negligence on the foreman's part, or (3) that 
he was bound to conform to the orders of the mason, Bitchie, 
that Bitchie gave a negligent order, and that the injury 
was the consequence of obeying it. Held that as the cart 
was not the defendant's, but was only hired by him, he was 
not liable for the defect, if any, in it, and that neither of the 
other groimds of action was made out in fact. 

It is thought that this decision must have proceeded on 
the fact that there was nothing to show that the defendant 
had failed to exercise due care in hiring the cart. 



Workman— Manual Labour. 

Leech v. Gartaide & Co,, 31st March, 1885 (Times Beport). 
— Reported too late for insertion in text 

The plaintiff was an overlooker of looms in the defendant's 
works, his duty being " to keep the looms all right, and put 
the warps in (which is heavy work), and generally to see 
that the looms were in working order." He was proved to 
be half his time engaged in manual labour. He was injured 
by a cause for which the Act provides. Held that he was a 
" workman " within the meaning of the Act 



APPENDIX. 



A.D. 1880. An Act to extend and regulate the Liability of Employers 

to make Compensation for personal Injuries sfwffered by 
Workman in their service, — ]^th September, 1^'&Q!\ — 43 & 
44 Vict., Ch. 42. 

Be it enacted by the Queen's Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : — 
Amendment of 1. Where, after the commencement of this Act, personal injury 
is caused to a workman : 

(1.) By reason of any defect in the condition of the ways, works, 
machinery, or plant connected with or used in the 
business of the employer j or 
(2.) By reason of the negligence of any person in the service of 
the employer who has any superintendence entrusted to 
him whilst in the exercise of such superintendence ; or 
(3.) By reason of the negligence of any person in the service of 
the employer to whose orders or directions the workman 
at the time of the injury was bound to conform, and did 
conform, where such injury resulted from his having so 
conformed; or 
(4.) By reason of the act or omission of any person in the 
service of the employer done or made in obedience to 
the rules or bye-laws of the employer, or in obedience to 
particular instructions given by any person delegated 
with the authority of the employer in that behalf; or 
(5.) By reason of the negligence of any person in the service of 
the employer who has the charge or control of any signal, 
points, locomotive engine, or train upon a railway, 
the workman, or in case the injury results in death, the legal 
personal representatives of the workman, and any persons entitled 
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in case of death, shall have the same right of coQipensation and a.d. 1880. 

remedies against the employer as if the workman had not been a 

workman of nor in the service of the employer, nor engaged in his 

work. 

2. A workman shall not be entitled under this Act to any right Exceptions to 
M . I*!!* i»i Mnendnieiit of 

of compensation or remedy against the employer in any of the law. 

following cases ; that is to say, 

(1.) Under subsection one of section one, unless the defect 
therein mentioned arose from, or had not been dis- 
covered or remedied owing to the negligence of the em- 
ployer, or of some person in the service of the employer, 
and entrusted by him with the duty of seeing that the 
ways, works, machinery, or plant were in proper condi- 
tion. 

(2.) Under subsection four of section one, unless the injury 
resulted from some impropriety or defect in the rules, 
bye-laws, or instructions therein mentioned; provided that 
where a rule or bye-law has been approved or has been 
accepted as a proper rule or bye-law by one of Her 
Majesty's Principal Secretaries of State, or by the Board 
of Trade or any other department of the GU>vemment, 
under or by virtue of any Act of Parliament^ it shall not 
be deemed for the purposes of this Act to be an improper 
or defective rule or bye-law. 

(3.) In any case where the workman knew of the defect or 
negligence which caused his injury, and failed within a 
reasonable time to give, or cause to be given, information 
thereof to the employer or some person superior to him- 
self in the service of the employer, unless he was aware 
that the employer or such superior already knew of the 
said defect or negligence. 

3. The amount of compensation recoverable under this Act shall Limit of sum 
not exceed such sum as may be found to be equivalent to t^ie ^®^^|J|jH® *^ 
estimated earnings, during the three years preceding the injury, of 

a person in the same grade employed during those years in the like 
employment and in the district in which the workman is employed 
at the time of the injury. 

4. An action for the recovery under this Act of compensation Limit of time 
for an injury shall not be maintainable unless notice that injury conwenl^^n ^ 
has been sustained is given within six weeks, and the action is 
commenced within six months from the occurrence of the accident 
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A.i). 1880. causing the injury, or in case of death, within twelve months 
from the time of death : Provided always, that in case of death 
the want of such notice shall be no bar to the maintenance of such 
action if the judge shall be of opinion that there was reasonable 
excuse for such want of notice. 

Money payable 6. There shall be deducted from any compensation awarded to 
to be'^^uc&l *^y workman, or representatives of a workman, or persons claiming 
from compen- by, under, or through a workman in respect of any cause of action 
Act. arising under this Act, any penalty or part of a penalty which may 

have been paid in pursuance of any other Act of Parliament to 
such workman, representatives, or persons in respect of the same 
cause of action ; and where an action has been brought under this 
Act by any workman, or the representatives of any workman, or 
any persons claiming by, under, or through such workman for 
compensation in respect of any cause of action arising under this 
Act, and payment has not previously been made of any penalty or 
part of a penalty under any other Act of Parliament in respect of 
the same cause of action, such workman, representatives, or person 
shall not be entitled thereafter to receive any penalty or part of a 
penalty under any other Act of Parliament in respect of the same 
cause of action. 

Trial of 6. (1.) Every action for recovery of compensation under this 

Act shall be brought in a county court, but may, upon the appli- 
cation of either plaintiff or defendant, be removed into a superior 
court in like manner and upon the same conditions as an action 
commenced in a county court may by law be removed. 

(2.) Upon the trial of any such action in a county court before 
the judge without a jury one or more assessors may be appointed 
for the purpose of ascertaining the amount of compensation. 

(3.) For the purpose of regulating the conditions and mode of 
appointment and remuneration of such assessors, and all matters 
of procedure relating to their duties, and also for the purpose of 
consolidating any actions under this Act in a county court, and 
otherwise preventing multiplicity of such actions, rules and regu- 
lations may be made, varied, and repealed from time to time in 
the same manner as rules and regulations for regulating the 
practice and procedure in other actions in county courts. 

"County Court" shall, with respect to Scotland, mean the 
"Sheriff's Court," and shall, with respect to Ireland, mean the 
« CivU Bill Court." 

In Scotland any action under this Act may be removed to the 
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Court of Session at the instance of either party, in the manner a.d. 1880. 
provided by, and subject to the conditions prescribed by, section 
nine of the Sheriff Courts (Scotland) Act, 1877. 

In Scotland the Sheriff may conjoin actions arising out of the 40 & 41 Vict, 
same occurrence or cause of action, though at the instance of ' * * 
different parties and in respect of different injuries. 

7. Notice in respect of an injury under this Act shall give the Mode of 
name and address of the person injured, and shall state in ordinary ^f injury. 
language the cause of the injury and the date at which it was sus- 
tained, and shall be served on the employer, or, if there is more 

than one employer, upon one of such employers. 

The notice may be served by delivering the same to or at the 
residence or place of business of the person on whom it is to be 
served. 

The notice may also be served by post by a registered letter 
addressed to the person on whom it is to be served at his last 
known place of residence or place of business ; and, if served by 
post, shall be deemed to have been served at the time when a 
letter containing the same would be delivered in the ordinary 
course of post ; and, in proving the service of such notice, it shall 
be sufficient to prove that the notice was properly addressed and 
registered. 

Where the employer is a body of persons corporate or unincor- 
porate, the notice shall be served by delivering the same at or by 
sending it by post in a registered letter addressed to the office, or, 
if there be more than one office, any one of the offices of such body. 

A notice under this section shall not be deemed invalid by 
reason of any defect or inaccuracy therein, unless the judge who 
tries the action arising from the injury mentioned in the notice 
shall be of opinion that the defendant in the action is prejudiced 
in his defence by such defect or inaccuracy, and that the defect or 
inaccuracy was for the purpose of misleading. 

8. For the purposes of this Act, unless the context otherwise Defimiions. 
requires, — 

The expression ^^ person who has superintendence entrusted to 
him " means a person whose sole or principal duty is that of 
superintendence, and who is not ordinarily engaged in manual 
labour : 

The expression " employer " includes a body of persons corporate 

or unincorporate : 

The expression " workman " means a railway servant and any 33 & 39 vict. 

c. 90. 
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employers' liability act, 1880. 



A.D. 1880. 



Commence- 
ment of Act. 



Short title. 



person to whom the Employers and Workmen Act, 1875, 
applies. 

9. This Act shall not come into operation untU the first day of 
January, one thousand eight hundred and eighty-one, which date 
is in this Act referred to as the commencement of this Act. 

10. This Act may be cited as the Employers' Liability Act, 
1880, and shall continue in force till the thirty-first day of 
December, one thousand eight hundred and eighty-seven, and to 
the end of the then next Session of Parliament, and no longer, 
unless Parliament shall otherwise determine, and all actions com- 
menced under this Act before that period shall be continued as if 
the said Act had not expired. 
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Act, general object, to extend secondary responsibility of employers 
6,34 

principle of, 8, 9. 

applies to women, 13. 

does not apply to seamen, 10. 

but applies to bargee on inland lake or canal, 11. 

whether applies to conductor of car or omnibus, 11, 12. 

or cabman or driver of omnibus or car, 12. 

to be liberally construed, 13. 

so far coincides with common law, 16, 31. 

whether forms a code defining employer's liability, 31. 

only introduces amendment abolishing a defence formerly com- 
petent, 31, 32. 

alternative conclusion in action founded on, 33. 

need not be specially named and founded on, 33. 

not exclusive of other remedies, 31, 

limits compensation recoverable to three years' estimated earn- 
ings, 64. 

commencement of operation of, 88. 

contracts excluding operation of, 86. 

period of endurance of, 88. 

short title of, 88. 

Acts of Pabuament. 
13 Vict. c. 21, 40. 

6 Geo. IV. c. 120, § 40 (Judicature Act, 1825), 83, 84, 85. 
25 & 26 Vict. c. 89 (Companies, 1862), 77. 
31 & 32 Vict. c. 100, §§ 40 & 73 (Court of Session Act, 1868), 

84, 85. 
38 & 39 Vict. c. 90 (Employers and Workmen, 1875), 10. 
40 & 41 Vict. c. 50 (Sheriff Courts, Scotland, 1877), 82. 

Act op Sederunt, 11th July, 1828, 84. 

Action, right of, competent to representatives in case of death, 18. 
persons entitled in case of death have right of, 18. 
who such persons are, 18. 

may be alternatively at common law and under Act, 31. 
alternative conclusion of, 33. 
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AcnoN, to be brought in Inferior Court, 40. 

not to be maintainable unless notice of injury given, 69, 70. 

in case of death, not barred by want of notice if reasonable excuse 

given for such want of notice, 69, 70, 77. 
to be raised within six months, 69, 70, 78. 
notice is condition precedent to, 69. 
and so is timeous raising of action, 69, 78. 
giving of notice should be founded on, 79. 
several arising out of same cause may be conjoined, 86. 
may be removed to Superior Court, 82. 
or appealed for Jury Trial, 83. 
method of removal of, 82. 
if brought before Act expires, to be continued as if Act had not 

expired, 88. 

"Alter Ego" or "vice-master," 35. 

Animals, whether may be included in term "plant," 28, 29. 

Appeal not excluded by Act, 81. 
for jury trial, 83. 

Assessors, Court may appoint, to assist in estimating compensation, 81. 
English County Court rules as to, 81. 

Bound to Conform, 39, 40, 41. 
meaning of expression, 43. 
workman not bound to conform to order which is contrary to 

employer's express orders, 40, 42. 
nor to order fraught with obvious risk, 42, 65, 61. 
in order to liability of employer, workman must haveconformed,41. 
workman may be injured through conforming, and yet there may 

be no actionable negligence, 43. 

Bte-Laws. See Rules. 

Cause op Injury, to be stated in notice, 71. See Notice. 

Charge or Control of locomotive engine, points, &c., 47, 50. 
whether " charge,'* different from " control," 50. 

Civil Bill Court, forum, for action under Act in Ireland, 41. 

CoLLABORATEUR, doctrine of, 7. 

Common Law, raises up liability for servants' fault against employers in 
favour of strangers, 6, 7, 8. 
but not in favour of fellow- workmen of person in fault, 6. 
employer's non-liability for latent defects of machinery at, 22. 
liability for personal fault at, 6. 
definition of contributory negligence at, 24 
action may found on, alternatively with Statute, 31. 

Common Employment, doctrine of, 6, 14, 34, 35. 

principle on which employer's defence of, rested, 6, 7, 34. 
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Compensation, Act gives workman the same right o^ as if not in service 
of the employer, 17. 

amount recoverable under the Act, 64 et eeq. 

mode of estimating, at common law, 65. 

importance of not seeking under Act alone, 66. 

in Scotland includes solatium^ 18, 67. 

deduction from, of penalty allowed under different Statute, 68. 

assessors may be appointed to assist Judge in estimating, 81. 
OoMFETBNT SERVANTS, no longer sufficient to have appointed, n question 
with fellow-servant, 22, 23. 

at common law incompetency nqt presumed from mere failure, 24. 

Computation of time for giving notice, method of^ 79. 

Conform. See Bound to Conform. 

Conjoining Actions. See Action. 

" Connected with," object of these words in § 1, 28. 

Construction to be put on Act, 13. 

Contract of Service, 6, 10, 13, 14. 

risk of fellow-servant's negligence an implied condition of, at 

common law, 6. 
Act strikes this out of, 17. 

Act does not invalidate special contract after its date, that servant 
shall take the risk of negligence of fellow-servants, 86. 
Contract to avoid operation of Act, 86. 

Contractor, what if workman in service of sub-contractor 1 13, 14. 
Contributory Negligence defence as open under Statute as at common 
law, 18. 

definition of, at common law, 5!2. 

complaint by workman might strengthen defence of, 53. 

cases exemplifying, 53, 54. 

danger must be manifest to workman, 54. 

working in face of seen danger, evidence of, 55, 57, 61. 

often conclusive evidence, 55, 57, 61. 

whether Act alters common law rules as to, 55 et seq, 

cases decided as to, 56 et seq, 

propositions as to, 61. 

workman must give information of danger to employer or 
superior servant, 62. 

Court will seldom decide a question of, without proof, 63. 

County Court, forum for causes under Act in England, 80. 
Court, actions under Act to be brought in Inferior Court, 80. 

in England, County Court, 80. 

in Scotland^ Sheriff Ordinary, or Small-Debt Court, 80. 

in Ireland, Civil-Bill Court, 80. 

may appoint assessors, 81. 

action may be removed to Superior, 82. 

manner of doing so, 82. 
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CouBT, time of doing so, 83. 

appeal to Court of Session for jury trial, 83. 

expenses of action in, 85. 

Sheriff may conjoin actions founded on same occurrence, 86. 

Date of injury to be stated in notice, 71. 
absence of from notice, 73. 

Damages, alternative Schedule of, 32, 66. See Ck)MPENSATiON. 

Danger, servant going on with work in knowledge of, 66, 57, 61. 

Death, representatives of workman can sue in case of^ 18. 

and allowed twelve months from the death to bring action, 70. 

Defect in condition of ways, &c., 17. 

Defect of machinery, common law liability of master for, 21. 
employer not liable for, if latent, 22. 
must be a defect having r^ard to purpose for which machinery 

intended, 27. 
may be in the arrangement of the machinery or plant, 27. 
workman to give information of, 51. 
unless knows it to be already known to employer or person 

superior to himself in the service, 57, 64. 

Definition of employer, 9. 
of workman, 10. 
of contributory negligence, 52. 

of person who has superintendence entrusted to him, 37. 
of " bound to conform," 43. 

DmEcriONS of person to whose directions workman at time of injury 
bound to conform, 41 et seq. 

District in which workman employed at time of injury, 64, 68. 



Employer, definition of, 9. 

includes a body of persons, 9. 

at common law not liable to servant for fellow-servant* s fault, 6. 

ground of this non-liability, 6, 34 

liability of, for personal n^ligence, 5, 15. 

or dangerous system of work, 46. 

duty of, to test his machinery, 21. 

and have it properly superintended, 22. 

responsibility to stranger, 6, 34. 

does not warrant machinery, 23. 

not liable to workman at common law for servants if competent 

servants provided, 22. 
under Act, responsible to workman for negligence of superior 

servants, 23. 
secondary responsibility of, 5. 
workman bound to inform of any defect or negligence, 61. 
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Emfloteb (continued)— 

unless already aware of such, 51, 64. 
entitled to notice of injury, 69. 

may have rules and bye-laws approved or accepted by Board of 
Trade, &c., 46. 

Estimated Earnings, 67. See Compensation. 

Executor, right of^ to sue for claim vested in deceased, 19. 

what if deceased has survived injury and not raised action, 19. 
See Action. 

ExFiBT of period for notice of injury, 79. 
of Act^ unless renewed, 88. 

Information of defect or negligence, workman bound to give, unless 
employer already knows, 61, 62. 

Instructions, particular, of person delegated with authority of employer 
in that behalf, 46. 

Issue, case founding on common law and also on Act may be tried on 
single issue, 31, 32. 

Judge may take assistance of assessors in estimating compensation, 81. 
defect in notice not to be fatal if not intended to mislead in 

opinion of^ 72. 
where death result of injury, may dispense with notice on reason- 
able excuse, 77. 

JuRT trial, appeal for, 83. 

Latent Defect. See Machinery, Defect. 

Locomotive Engine, term used in a popular sense, 48. 
not essential to a " train,'' 49. . 

Machinery, defects in, 21, 25. 
latent defects of, 22. 

duty of master to supply and keep in good order, 21. 
break down of, may be evidence of fault of employer, 24. 
but not necessarily so, 25. 
whether lack of necessary oiling a '^ defect,'' 26. 

Maxims, cidpa tenet suos auctores tantum, 5, 8. 
respondeat iuperioTf 5, 8. 

Month in statute means calendar month, 80. 

action must be raised within six months, 69, 70, 78. 

Negligence, personal, liability for at common law, 5. 

defective condition of machinery owing to, 21 et seq. 

whether break down of machinery is evidence of, 24. 

of person having superintendence, 38, 39. 

must be while in exercise of superintendence, 38. 

of person to whose orders workman bound to conform, 41. 
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Negligence {continued)— 

of person in cliarge of points, &c., on a railway, 47. 
workman bound to give information of, 51. 
See CoNTBiBUTOBT Negligence. 

Notice of injury essential to action, 69. 
is condition precedent, 69. 
unless death ensue, 70. 
must be in writing, 70, 71. 
time for giving, 69. 

time at wMch deemed to have been given, 71. 
what it contains, 71. 
"ordinary language" to be used in, 71. 
service of, 71, 76. 
postal service, 77. 
by registered letter, 76. 

absence of one of required elements a defect, 73 d seq. 
not rendered invalid by defect, 72. 
unless misleads, and meant to mislead, 72. 
excuse for want of, in case of death, 77, 78. 
giving of, should be founded on, 78. 
style of, 79. 

Organisation of Laboxtb. See Common Emflothent. 

Penalty paid under any other Act to be deducted from compensation 
paid under this Act, 68. 

Pebsons entitled in case of death, 18. 

entrusted with duty of seeing that ways, &c., in proper con- 
dition, 30. 

in chaise of condition of plant, &c., 30. 

to whose orders or directions workman bound to conform, 41. 

obedience must have been rendered to order of, 41. 

workman not bound to conform to order which is against express 
order of employer, 40, 42, 55, 61. 

cases arising out of negligence of such person, 42 et seq, 

superior to workman in the service, 59. 

Plant, 17, 20, 28. 
defect in, 25. 
or in arrangement of, 27. 
whether animals may be included in, 28, 29. 
See Defect, Maohineby. 

Points on Railway, 47, 50. 
charge or control of, 50. 

Railway, meaning of term in the Act, 47. 
term applies to temporary line, 48. 
nor does nature of motive power signify, 48. 
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Rail WAT {continued) — 

servants of included in definition of workman, 10. 
exceptional position of sncli servants under the Act, 8, 10, 47. 

Railwat Servants, common rule as to company's liability to, for 
consequences of accident on line, 6. 
definition of workman includes, 10. 

Removal of action to Superior Court. See Court. 

Representatives, right of workman's, to sue for compensation, 18. 

Responsibility, secondary, of employers, 6. 

of employer to strangers for servant's fault, 8. 

of employer for defects of machinery, 21. 

of employer at common law to fellow-workmen of workman 

causing injury, 8. 
by the Act, 9, 23. 

Rules and Bye-Laws op Employer, employer liable for injury caused 
through obedience to improper or defective, 45. 
Board of Trade, &c., may have approved, as sufficient, 46. 
workman must prove impropriety or defect in, 46. 

Schedule of damages, alternative in action at both common law and 
under Act, 32. 

Seamen, Act does not apply to, 10. 
meaning of term in Act, 11. 

Seen Danger, 42, 52 et seq. See Contributory Negligence. 

Session. See Court. 

Sheriff. See Court. 

Stock-in-Trade, 28. 

Solatium, 18. 

Sole or Principal Duty, 38, 39. 

Superintendence, person having, 37. 
" any " superintendence, 37. 
negligence in exercise of, 38. 
cases relating to, 39. 

employer not liable for order of person having, if against his own 
express command, 40. 

Superior Servant, two classes of, 34, 37. 

workman to give information to, of defect or negligence, 62. 
unless he already knows of it, 64. 
who is superior servant, 62. 

Title of Act, 9. 

short title, 88. 

Train, meaning of, in Act, 49. 

locomotive not essential to, 49. 

Tramway, whether included in term " railway," 47. 
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ViCE-MASTBB, OF '* oUer ego,** of employer, 35. 

Warning, workman must warn employer or superior servant of 
danger, 62. 
or cannot prevail in action, 51, 62. 
to whom warning is to be given, 62. 
must be within reasonable time, 51, 63. 

Ways, Works, &c., liability for defective condition of, 17, 25. 
mere obstruction on a way not a defect, 25. 
what the expression "ways" includes, 28. 
persons entrusted with condition of, 30. 

Weeks, period of six, for giving notice of injury, 69 et seq, 
mode of computing, 79. 

^* Woodhead's case," Act to be construed to meet mischief of law as 
established in, 14. 

Women, Act applies to, 13. 

Workman, definition of, 10. 

means a person engaged in manual labour, 10, 12. 

but includes any railway servant, 10. 

includes bargee on inland lake or canal, 11. 

but not seamen, 10. 

whether includes conductor of car or omnibus, 11, 12. 

workman at piece-work is within definition, 13. 

whether must be directly engaged by " employer," 13, 14 

what if in service of proper sub-contractor, 14, 15. 

ground of master's non-liability at common law to, for faults of 

fellow-servant, 6, 7. 
employer now held responsible for negligence of those having 

authority over, 5. 
what must prove to obtain compensation imder subsec. (1), § 1, 21. 
imder subsec. (2), § 1, 38. 
imder subsec. (3), § 1, 41. 
under subsec (4), § 1, 46. 
under subsec. (5), § 1, 47. 

must give information of defect or negligence causing danger, 51. 
unless knows it to be already known to employer or superior 

servant, 61, 64. 
not to receive greater compensation than three years' estimated 

earnings, 64. 
may lawfully contract not to make claim under the Act, 86. 



LOKIMER AND GILLIES, PRINTERS, EDINBURGH. 



\ 



Law Boohs Published by 



Buchanan on Teinds. 

A Treatise on theLawof Teinds or Tithes. By William Buchanak, 
Esq., Advocate. 8vo. Price 16s. 

**Tlie reader will find abundant informaUon on tyww conceivable point oonneeted with the 
law of this descrtption of property, and the righu of tlie Cliorch, the heritor, the patron, and the 
iitnlar."— /oumol of Jwritprudenct. 

Dove Wilson's Sheriff Court Practice* 

The Practice of the Sheriff Courts of Scotland in Civil Causes. 
Bj John Dove Wilson, LL.D., Advocate. Third Edition. In 
one vol., demy 8vo. Price 308. 

Cameron's Intestate Succession* 

A Summary of the Law of Intestate Succession in Scotland, with 
a brief outline of the Law of Intestate Succession in England ; 
comprehending Tables showing, in parallel columns, the modes in 
which Personal Estate is divisible under an intestacy in both King- 
doms ; as alsoan Epitome of the Law in relation to the Imposition, 
Collection, and Settlement of the Legacy and Succession Duties, 
with the various Forms applicable to the Settlement of these Duties, 
to the Administration of Personal Estates by Executors-Dative, and 
to the Service of Heirs to Heritable Esfates, having appended the 
Relative Statutes, Annotated with reference to ibe Text. By P. 
H. Cameron, S.S.C, Edinburgh, author of *' Summary of the 
Law of Joint-Stock Companies.** Second Edition, revised and 
enlarged. In one Vol., demy 8vo. Price IGs. 

Home on Crimes. Fourth Edition. 

Commentaries on the Law of Scotland respecting Crimes. By the 
Hon. David Hums, one of the Barons of Exchequer ; with a Sup- 
plement by Brnjamin Robert Bell, Esq., Advocate. Two Vols., 
4to. Price £4, 4s. 

** Baron Hume's work, which most always form the foundation of oar Criminal Juriq>mdoae0. 
~^AlitofCi Criminal Law. 

Bimie's Married Women's Property Act. 

Manied Women's Property (Scotland) Act 1881, with Kotes. By 
J. B. L. Birnie, Advocate. In one Vol., demy &vo. Price 4s. 

Omond's Merchant Shipping Acts. 

The Merchant Shipping Acts, 1854 to 1876, with Notes and Index, 
and an Appendix of Relative Statutes. Rnles for Courts of Survey, 
" Investigations into Shipping Casualties, Forms, &c. By 
BGE W. T. Omond, M.A. Advocate. One Vol.. 8vo. Price 188. 



and 
Geobge 



Nicolson on Elections. Second Edition. 

A Practical Treatise on the Law of Parliamentary Elections in 
Scotland, including the Election of Representative Peers, and the 
Registration of Voters in Counties and Burghs, witli a copious Ap- 
pendix of Statutes and Forms. By Jambs Badenach Nicolson, 
Esq., Advocate. One vol., 8vo. Price 18s. 



** From Its emhracing the whole legislation on tlie subject, it powesMi advantag ee wbleh n« 
•tlier poaMBsea.*'— JournoZ of Jurisprudenee, 



Bell & Bradfute. 



Birnie's Issues in Jury Trials. 

Notes on Issues in Jury Trials, with References to Reported Ex- 
amples. By J. B. L. BiRNiE, Esq., Advocate. Demy 8vo. Price 
6s. 

"It is altogether a most asefal book/'—Cburan^ 

"No practising lawyer can dispense with it.'*^Daily Beoiew. 

Begg's Treatise on Law-Agents. 

A Treatise on the Law of Scotland relating to Law- Agents, in- 
cludiog the Law of Costs as between Agent and Client. Second 
Edition. Revised and enlarged. By J. Henderson Begg, Esq., 
Advocate. In one Vol., royal 8vo. Price 21s. 

Blacbetli's Handbook. 

Handbook of the Roads and Bridges Act, 1878 (41 and 42 Vict 
cap. 51). By Daniel Macbeth jr., Advocate. One Vol., 
demy 8vo. Price 98. 

"Perhaps the most oseftil portion of tlie whole work, howeTer, is the Analytical Index, 
which is most exhaustive, and contains references to every portion of tlie Act, and in every 
form that it is at ail possible they may require to be consulted." — If. B. Daily MaU, 

" Mr Macbeth has done good service by the publication of this Handbook We 

recommend tlie Handbook to everyone interested in the Roads and Bridges of Scotland." — 
DaUy Beview. 

" Mr Macbeth has done his best to put the provisions of the Act into a more Intelligible 
shape, and his edition of It cannot fail to be acceptable to the large number of persons who 
hare to do with roads and bridges in Scotland. The index alone would have made the work a 
usefiil one."— tSbotrman. 

Sjtolb Analysis. 

An Analysis of the Employers' Liability Act 1880 (43 and 44 
Victoria, cap. 42). Bjr John David Sym, M,A., Advocate. With 
an Appendix containing the Act. Demy 8vo. Price 2s. 6d. 

" This masterly Analysis and explanation of the provisions of the Employers' Liability 
Act, passed during last Session of Parliament, ought to be in the hands of every employer of 
labour. Mr 8ym makes alike clear the principles on which the Act is constructed, and the 
manner in which it may be expected to operate."— Daily Beview. 

" While useful to legal practitioners, the book will be serviceable to anybody who desires 
accurate knowledge on this much dibcussed and rather complicated subject." — Scotsman. 



Smith's Sheriff-Conrt Acts and Illustrations. 

Acts of Parliament relating to Sheriff- Court Practice, with illus- 
trations from Decisions of the Supreme Courts, and Notes : And 
an Appendix wliich contains the Act of Sederunt and Relative 
Forms under the Employers and Workmen Act, 1875. By W. 
Paterson Smith, Solicitor, Wick. In one vol., 8vo. Price 7s. 6d. 

Cameron on Joint Stock Companies. 

Summary of the Law of Joint Stock Companies, under "The 
Companies Acts 1862 and 1867/* with an Appendix containing the 
whole of the Acts relating to Joint-Stock Companies, together 
with a copious Index. By P. II. Camkuon, Esq., S.S.C. Crown 
8vo. Price lOs. 

"Contains everything wanted, and it Is the most conrenient and practical work of the 
kind yet published.'^— G'las^ow News. 




